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PREFACE

Dear Partners and Friends of SEE Legal, 

South East Europe Legal Group (“SEE Legal”), a unique regional organisation consisting of 10 leading independent 
national law firms covering twelve jurisdictions of Southeast Europe, is delighted to present the 2021 Southeast 
Europe Disputes Resolution Handbook. 

Established in 2003 and being a legal market leader for over 18 years, SEE Legal employs more than 400 lawyers 
and has an impressive client base of multinational corporations, financial institutions and governmental bodies. The 
member firms of SEE Legal have proven ability to handle high-profile cases in national and international litigation 
and arbitration proceedings, and have been continuously ranked as top tier law firms in the main reputable legal 
directories (Legal 500, Chambers & Partners, IFLR 1000, etc.). 

This Handbook aims to provide in-house attorneys and legal professionals with a helpful tool to comprehend 
the legal framework regulating different legal options for resolving disputes in the 11 jurisdictions of Southeast 
Europe. It includes an overview of the respective national court systems, explaining the various available court 
proceedings, as well as the national arbitration institutions and procedures applicable therein.  The Handbook 
also provides relevant information on mediation as well as a mechanism of a voluntary resolution of commercial 
disputes. Furthermore, it discusses the rules on enforcement of foreign judgments and foreign arbitral awards. 
For the jurisdictions of the European Union member states, the respective EU law provisions are referred to 
concerning matters, such as evidence, competence, recognition and enforcement of judgments. 

Should you have any specific questions regarding dispute resolution matters in Southeast Europe, please do not 
hesitate to contact us. We would be pleased to hear from you.

Sincerely, 

Disclaimer
This publication is intended to provide a general guide to the dispute resolution regulations in Southeast Europe. Each section of the Handbook has been prepared by the 
relevant SEE Legal member firm covering the particular jurisdiction. This Handbook does not include a chapter for Kosovo. This publication is not meant to be a treatise 
on any particular jurisdiction’s legislation and is not exhaustive, but is meant to assist the reader in identifying the main principles governing a dispute resolution process in 
the various jurisdictions of the Southeast Europe and to provide helpful guidance. Legal advice should always be sought before taking any action based on the information 
provided herein. The information contained herein is based on the respective legislation as of 31 August 2021. No part of this Handbook may be reproduced in any form 
without our prior written consent.

Branko Maric
Head of the SEE Legal Dispute Resolution Practice Group

Borislav Boyanov
Co-Chair of SEE Legal Group
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1. General overview

The main dispute resolution methods in Albania are the 
judicial system, arbitration and mediation.

The most encountered in the practice and prevalent 
method for the settlement of disputes is the judicial 
system. The commercial disputes in the Albanian 
jurisdiction are usually settled in the judicial system.

COVID-19 has adversely affected the activity of the 
judicial system and the courts were partially closed twice 
(for a period of almost four months) during the year 2020, 
dealing only with urgent matters (injunctions, family cases, 
urgent criminal cases). Although the law gives the 
possibility to the court to organize virtual hearings, we see 
that this technological possibility is not applied in practice 
due to logistical reasons. As a result, the courts continue to 
operate through regular hearings.

Both alternative dispute resolution methods available in 
Albania (mediation and arbitration) are adversely affected 
by the pandemic and we see that this extraordinary 
circumstance has further decreased the use of these 
methods.

2. Litigation

2.1  Governing Legislation
The primary laws and regulations containing provisions 
governing commercial disputes in Albania are:

(i) The Civil Procedures Code of the Republic of Albania; 

(ii) The Civil Code of the Republic of Albania;

(iii)  Private International Law Act;

(iv) On Foreign Investment Act; and

(v) On Mediation in Dispute Resolution Act.

The primary goals of the recent amendments to the Civil 
Procedures Code aimed to expedite trial proceedings by 
allowing an increased number of written submissions 
thereby reducing the number of court hearings.

2.2  Court System and Jurisdiction of Courts
(a) Court System

According to the pertinent provisions of the Constitution 
of the Republic of Albania, the judicial system is modelled 
as an independent system, included as one of the three 
branches of the liberal public governance, and 

simultaneously controlled and balanced by the 
administrative and the representative branches. The legal 
tradition in the Republic of Albania is generally based on a 
European continental, Civil Law system. The judicial 
system is a two-tier model for judgments on merits, 
consisted of 22 District Courts, as the first instance courts 
and seated in different cities of Albania, and six Courts of 
Appeal, as courts of second instance. The Supreme Court’s 
authority is restricted to the control of the proper/unified 
application of the law by the lower courts (nomofilachia) 
and the development of jurisprudence through the 
unification of legal interpretation in the judicial practice.

In addition, Albania has specialised, Administrative Courts, 
in charge of the adjudication of administrative disputes. 
The Administrative Courts are organised as: (i) six 
Administrative Courts of First Instance, (ii) one 
Administrative Court of Appeal, and (iii) the Administrative 
College of Supreme Court.

Finally, Albania has specialised criminal courts in charge of 
adjudicating Corruption and Organised Crimes cases. The 
specialised criminal courts are organised as courts of the 
first instance and the appellate criminal courts.

The District Courts, otherwise referred to as the Courts of 
First Instance, have general competence in all civil matters. 
Except for more important cases which are heard by a 
panel of three judges pursuant to exhaustive dispositions, 
civil matters are customarily heard and decided by one 
judge only. In addition to general jurisdiction, the District 
Courts are organised in specialised sections for allocation 
of the particular cases according to the subject matter, 
such as:

(i) Commercial section;

(ii) Family section; and

(iii) Minors/juveniles section.

According to the provisions of the Civil Procedures Codes, 
the Commercial section is vested with competency to hear 
and decide upon all commercial matters, such as those: (i) 
involving domestic or foreign companies or other legal 
entities insofar as they relate to their business, (ii) 
intellectual property issues arising between natural 
persons or legal entities, (iii) maritime, monopoly and 
competition issues, and (iv) liquidation, bankruptcy and 
forced settlement procedures. 

As described above, the commercial disputes are 
adjudicated by the Commercial section of the District 
Courts. Appeals filed against the first instance courts are 
heard and reviewed by the Court of Appeals and, if needed, 
by the Supreme Court. 

ALBANIA
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(b)	 Jurisdiction	of	Courts	

As a matter of principle, Albanian courts are competent for 
all civil and commercial disputes (including investment 
disputes) and this jurisdiction cannot be transferred to a 
foreign jurisdiction by agreement of the parties, except 
when the legal proceeding is related to a dispute among 
foreign parties or among an Albanian and a foreign party 
(natural person or legal entity). 

In instances a dispute involves a foreign element (i.e., at 
least one of the parties is a foreign natural/entity), the 
choice of law and venue clause giving jurisdiction to a 
foreign court or forum is enforceable in Albania. More 
specifically, the litigant parties involving foreign elements 
can freely choose to settle the dispute in a foreign court, 
unless the dispute falls under the exclusive jurisdiction of 
the Albanian courts. Pursuant to the Private International 
Law Act, the following matters fall under the exclusive 
jurisdiction of the Albanian courts: 

(i)  ownership cases related to immovable properties and 
other rights related to real property situated in Albania;

(ii)  cases regarding decisions rendered by the governing 
bodies of a commercial company with its registered 
seat in Albania; 

(iii)  cases related to the establishment and liquidation of 
commercial companies registered in Albania; 

(iv)  cases related to the validity of a registration in the 
Albanian courts or other public registries required by 
the government; 

(v)  cases related to intellectual property rights in instances 
a pertaining registration or application have been 
performed in Albania; and

(vi)  cases regarding the enforcement of executive titles in 
Albania. 

2.3  Procedure
The court proceedings can be initiated only pursuant to a 
complaint filed by the Claimant/Petitioner. The Civil 
Procedures Code stipulates that the Claimant, along with 
the complaint, files all documentary evidence which 
supports the claim. The court then appoints a Judge (or a 
panel of the Judges as the case may be) who verifies 
whether the formal conditions for the adjudication of the 
dispute have been met (such as, if the required court fee 
has been prepaid, a power of attorney filed, contact details 
of the Defendant duly provided, etc.). Upon the verification 
of the aforementioned, the Judge notifies the Defendant 
of the pending lawsuit along with the supporting 
documentation granting the Defendant 30 days for the 
filing of the statement of defence in writing along with the 
related documentary evidence. Only after this timeline 
expires, the court schedules a preliminary hearing and, 
upon confirming that all the procedural prerequisites have 
been met, declares the trial proceedings open. 

During this process, the litigant parties introduce to the 
court their respective arguments based on the supporting 
evidence and the law.

Furthermore, in case the Judge and/or the litigant parties 
consider that the adjudication of the dispute necessitates 
specific knowledge in the fields of science, technology or 
art, the court may appoint an expert who submits, under-
oath, an expert report to the court. Also, the litigant parties 
and/or the Judge may request a testimony of witnesses. 

At the end of the court proceedings, the Judge invites the 
parties to present their final briefs in writing. The court 
may announce the decision immediately after the delivery 
of the final briefs by the litigant parties or, in event the 
case is complex, may announce the decision within five 
days from the date of delivery of the final briefs. The 
comprehensive judgment is communicated to the litigant 
parties by the court secretariat. The litigant parties are 
entitled to appeal the judgment to the Courts of Appeals 
within five days (for interim judgements) or 15 days (for 
judgments on the merits). 

Should the Judge, during his/her initial assessment of the 
lawsuit and the supporting evidence, determine that the 
Plaintiff failed to submit a required power of attorney, the 
supporting evidence to be delivered to the Defendant, or 
has not paid the required court fee, the Judge may ask the 
Plaintiff to remedy these formal irregularities within a 
reasonable deadline. In case the irregularities are not 
remedied within the set deadline, the court rejects the 
complaint on the procedural grounds. 

In the event the Judge determines that the dispute does 
not fall under the competence or the jurisdiction of the 
court (due to an arbitration tribunal clause or otherwise), 
the Judge declares the lack of the court’s jurisdiction and 
may send the case to the competent court.

Generally, the court cannot reject to decide on merits of 
the case before written pleadings have been submitted by 
the litigant parties, unless the Defendant fails to file the 
statement of defence and does not appear in the court 
hearing upon being properly served with the complaint.  

Generally, it would take approximately one year for the 
court of first instant to render a judgment on the merits of 
the case in a commercial dispute. However, due to the 
COVID-19 pandemic and the currently undergoing vetting 
process in the Albanian judicial system, this expected 
timeframe could significantly increase. 

The courts proceedings in Albania are public. In exceptional 
circumstances, the court may decide to forbid, during the 
part or the entire  proceedings, the presence of the media 
and the public for the following reasons: moral, public 
order, protection of classified or national security 
information, protection of minor’s interests and/or private 
life of the litigant parties, and commercial secrets or 
industrial inventions. 
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2.4  Evidence
The Civil Procedures Code provides that the litigant party 
who brings a claim has the obligation to support it with 
satisfactory evidence (in the form provided by this Code). 
Thus, in the commercial disputes the burden of proof is on 
the Plaintiff to prove that, on the balance of probabilities, 
his/her claim is true. The counterparty, along with his/her 
statement of defence, can submit to the court the 
documentary evidence which proves that the Plaintiff’s 
claim is not true. The main type of evidence in commercial 
disputes in Albania is documentary evidence (written 
proof). In addition, the Civil Procedures Code provides for 
other types of evidence, such as an expert opinion, judicial 
statement (i.e. the litigant party recognizes that a pertinent 
claim is true), witness statement (which is rarely 
encountered in commercial cases), pictures and videos in 
instances the court is convinced that they are genuine, etc. 

The disclosure of evidence in commercial disputes is 
mandatory whenever the litigant parties and/or third parties 
are ordered to disclose them by the court. The procedure 
for the disclosure of evidence is usually initiated by the 
litigant party who knows about the existence of evidence 
important for the rendering of a judgment in the lawsuit and 
cannot obtain it himself/herself. In this scenario, the court 
orders the counterparty or a third party (including a public 
or government agency) otherwise not involved in the 
subject court proceedings, to file or produce that specific 
evidence (i.e., to reply in writing) to the court. The party 
which requests the disclosure of the evidence is obliged to 
explain to the court in details where the evidence is being 
held.

If evidence which is important for, or helps with the 
disposition of, the settlement of the dispute, might 
disappear or become difficult to obtain at a later time, 
upon the request of a litigant party, the court may order 
that such evidence be disclosed/obtained prior to the 
initiation of the trial proceedings. An expert appointed by 
the court must prepare an expert opinion pursuant to the 
instructions ordered by the court. The expert report is 
then filed by the expert to the court secretariat. The court 
secretariat then delivers a copy of the expert report to the 
parties prior to the hearing in which the conclusions of the 
expert report will be presented. The litigant parties can 
provide their comments and observations to the 
conclusions of the expert report. They can address 
technical questions to the expert in connection with the 
conclusions of the expert report and the expert is obliged 
(to the extent possible) to provide his/her explanations. 

In instances the Judge (and/or pursuant to the request of 
the litigant parties) notices that the expert opinion is 
incomplete or not clear, the Judge can order the expert to 
provide complementary explanations or disregard the 
expert opinion and order to be appointed a group of 
experts who will file another expert report.

2.5  Costs 
(a)	 Court	Fees	and	Expenses

The court fees in the Albanian judicial system are 
determined by a Joint Instruction of the Minister of Justice 
and the Minister of Finance and Economy. Currently, the 
court fee involving a commercial claim is at the amount of 
one per cent of the claimed amount. This amount is prepaid 
and filed with the court along with the complaint. 

When rendering a judgment, the court is obliged to charge 
the losing litigant party the prepaid court fees. This means 
that these costs can be recovered by the litigant party 
prevailing in the lawsuit.

(b) Legal Fees

The Albanian legislation has no specific regulation 
regarding the legal fee arrangement and it remains to the 
free will of the parties to settle the payment of legal 
services as they deem fit or necessary. In the light of this 
principle, there is no restriction in connection with the 
application of the contingency fees.

The legal fees duly proven by means of an Invoice, the 
payment of which is confirmed through bank transaction 
receipts, are considered court expenses and can be 
recovered by the counterparty.

(c)	 Third	Party	Funding	and	Insurance

There is no specific regulation in the Albanian legislation 
for the third party funding and insurance of claim. Thus, 
there are no legal impediments or restrictions for these 
activities. This is, however, an unexplored area in the 
Albanian dispute resolution practice and only recently we 
have seen some examples of third party funding in an 
arbitration proceeding. However, both the funding party 
and the insurer are foreign entities and the dispute is tried 
in an international arbitration forum.

The Albanian insurance companies do not currently offer 
this kind of service. In the near future, we expect to see an 
increased demand for the use of these insurance services.

(d) Legal Aid

Legal aid is available in the Albanian jurisdiction pursuant 
to the provisions of the Law No. 111/2017 “On the legal 
aid guaranteed from the state”. In order to be considered 
for legal aid in commercial disputes, the principal conditions 
involve insufficient income and wealth of the person 
applying for legal aid. The applicant must prove to the 
court that he/she has insufficient income and wealth to 
cover the expenses of consultancy, representation and/or 
protection in the lawsuit.

The income is considered insufficient in case the applicant 
for legal aid proves to the court that his/her income is less 
than 50 per cent of the minimum monthly wage provided 
by law (i.e. at this time, approx. EUR 240). 



A
L

BA

12 ALBANIA

In the event the applicant is a member of household, he/
she shall be considered incapable to cover his/her legal 
expenses in case the total household income divided to the 
number of the household members is less than 50 per cent 
of the minimum monthly wage per household member. The 
wealth is considered as insufficient in case the total wealth 
value does not exceed 36 times the minimum monthly 
wage provided by law (at this time, approx. EUR 8,500). 
The application for obtaining legal aid is filed with the court 
upon which the court finally decides on whether the 
applicant meets the conditions to be the beneficiary of 
legal aid.

(e)	 Security	Requirement	for	Foreign	Claimants

The Albanian legislation treats equally both the Albanian 
and foreign nationals/entities who engage in litigation 
proceedings in the Albanian judicial system and there is no 
specific requirement which would allow the court to require 
a foreign claimant to make a security deposit. On the other 
hand, in instances a foreign claimant requests from the 
court to issue an injunction, the Judge may require the 
foreign claimant to make a security deposit which would 
cover an amount of the potential damage that might be 
caused to the Defendant. However, this rule is also 
applicable to the Albanian nationals/entities. 

(f)	 Security	for	Costs	

There is no provision in the Albanian legislation obliging the 
claimant to provide security for litigation costs. The court 
fees (i.e., one per cent of the claimed amount) must be 
prepaid at the beginning of the court proceedings and the 
expert cost is prepaid by the party who requested the 
expert opinion. In case the expert cost is not prepaid, the 
expert may decide not to file the expert report with the 
court while the Judge can revoke the order for its 
preparation.

2.6  Appeal
Appeal in the Court of Appeals

First instance court judgements are challengeable in the 
Courts of Appeals within 15 days upon the date a written 
judgement is communicated to the litigant parties. In 
addition, interim judgements, unless specifically provided 
in the Civil Procedures Code, can be challenged in the 
Courts of Appeals within five days.

Each litigant party can challenge any first instance court 
judgement on both procedural and material grounds. 
Therefore, in an appeal brought against the first instance 
court judgement, the parties may claim that the court failed 
to correctly apply and interpret the law, and that its decision 
is not supported by conclusive evidence or the evidence 
has been misinterpreted. Customarily, the Court of Appeals 
hears the case in a single session and can examine only the 
arguments and claims invoked in the appeal.The Court of 
Appeals cannot examine additional arguments or evidence 

if these were not specifically mentioned in the appeal. 
Upon the request of one of the litigant parties, the Court 
of Appeals may reopen the trial proceedings and allow new 
evidence only in case the petitioning party was not able to 
present such evidence during the trial in the first instance 
court, was not aware of the existence of such evidence, or 
the petitioning party requested from the court to hear the 
evidence but the court rejected such motion.

The Court of Appeals’ judgments are final, binding and 
enforceable through the bailiff.

Appeal	in	the	Supreme	Court

The Court of Appeals’ judgements can be appealed in the 
Supreme Court within 30 days from the date the Court of 
Appeals’ written judgement is communicated to the litigant 
parties.

The appeal in the Supreme Court is initially examined in 
camera (i.e., without the presence of the litigant parties) by 
the panel of Judges in order to verify whether the appeal 
meets the criteria for the examination by the Supreme 
Court. The appeal shall be initially rejected if any of the 
following criteria exists: (i) the appeal does not meet the 
causes provided in the law, (ii) the appeal fails to meet a 
procedural requirement or (iii) the appellant has waived 
his/her right to appeal.

The grounds for the appeal in the Supreme Court are the 
following: a) wrongful implementation of the material or 
procedural law which is of a crucial importance for the 
Supreme Court practice, b) the appealed judgement is in 
contradiction with the recognized or unified practice of the 
Joint Colleges of the Supreme Court or c) there are serious 
civil procedural violations.  

The Courts of Appeals, depending on their workload, 
usually hear appeals in approximately one to three years 
from the moment the respective first instance court 
judgement has been rendered.

The Supreme Court examines the appeals filed against the 
lower courts’ judgements in approximately three to four 
years from the date when the case was examined in the 
Court of Appeals.

The activity of the Courts of Appeals and the Supreme 
Court is adversely affected by the COVID-19 pandemic and 
the currently undergoing vetting process in the Albanian 
judicial system, a time consuming and bureaucratic process 
which has caused a large number of vacancies of judges.  

2.7  Execution of Judgements 
The enforcement of a judgement in Albania can be initiated 
only upon the issuance of a writ of execution by the court. 
A writ of execution is issued only once the court judgement 
becomes final and binding. Unless either of the litigant 
parties has challenged the judgement in the Court of 
Appeals, the first instance court judgement is final and 
binding, thus enforceable immediately. On the other hand, 
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the Court of Appeals’ judgements are final and binding, 
and can be executed immediately regardless of whether 
the parties file an appeal to the Supreme Court.

A writ of execution, which is issued along with the final and 
binding judgement, is filed with a bailiff who conducts the 
enforcement proceedings by, among other things, 
attaching the debtor’s bank accounts and sequestrating 
any movable/immovable assets under the debtor’s 
ownership. The bailiff is entitled to sell any seized assets at 
public auctions up to the final settlement of the debtor’s 
obligations provided in the final and binding court 
judgement. The injunctions are immediately enforceable 
by the bailiff without prior issuance of the writ of execution. 
The bailiff service in Albania is organized as public and 
private bailiff services, and creditors can freely choose to 
engage the services of either.

As explained above, in Albania there are two types of bailiff 
services, the public and the private bailiff service. The 
costs of execution of a judgement in the Albanian 
jurisdiction depends on which bailiff service the creditor is 
willing to engage. The public bailiff service is cheaper in 
comparison with the one of private bailiff; however, the 
practice has shown that the private bailiffs are more 
proactive and incentivized to enforce judgements.

The bailiff fees for both public and private bailiff services 
are determined by the Joint Instructions of the Minister of 
Justice and Minister of Finance and Economy.

Pursuant to the Joint Instructions, the private bailiff service 
fee is based on the percentage of the claimed amount and 
varies from 1.1 per cent of the claimed amount for larger 
claims up to 5.5 per cent of the claimed amount for smaller 
claims; provided, that, in any case, for claims more than 
EUR 750,000, the fee cannot be higher than EUR 25,000. 

The creditor can also enter into a success fee agreement 
with a private bailiff officer although, in practice, this 
success fee agreement is encountered only in complex 
enforcement cases. The cost of the private bailiff fee is 
prepaid by the creditor and is borne by the debtor at the 
end of the enforcement proceedings. On the other hand, 
the cost of the success fee cannot be charged to the 
debtor. The bailiff fee for the public bailiff service varies 
from 1.1 per cent of the claimed amount for larger claims 
up to 5.5 per cent of the claimed amount for smaller 
claims. In any case, the public bailiff fee cannot be higher 
than EUR 6,000. 

The bailiff fee is prepaid by the creditor and this cost is 
borne by the debtor at the end of the enforcement 
proceedings. The appeal against the first instance court 
judgement stays the execution of the judgment. Only in 
cases related to an indemnification deriving from 
employment relationships and alimony, the Judge can 
order the enforcement of the first instance court 
judgement. Even in these cases, the Albanian court is very 
careful when issuing immediately enforceable first instance 

court judgements by taking into account the balance of 
interests of both litigant parties and making sure that such 
judgment does not adversely affect the interest of the 
Defendant.  

The Court of Appeals’ judgements are final and binding, 
and the appeal to the Supreme Court does not stay its 
enforcement. 

2.8  Interim Measures 
The Civil Procedures Code stipulates that the available 
injunctions are the seizure of the movable and immovable 
assets, the sequestration of the debtor’s accounts and 
other suitable measures as deemed fit and/or necessary by 
the court. The injunction value must not exceed the overall 
amount claimed in the lawsuit.

The court can issue an injunction whenever there are 
reasonable doubts that the final judgment may be 
impossible or difficult to enforce. The injunction is allowed 
only when there is documentary evidence supporting the 
claim and the claimant provides adequate security in the 
form and value ordered by the court in order to cover a 
potential damage that may be caused to the Defendant. 
However, the injunction can be issued even in cases when 
the claimant does not provide security.

The application for the injunction is usually heard by the 
court in the presence of the litigant parties; however, in 
special circumstances or due to its urgent nature, the court 
may try the application ex parte. Due to restrictions caused 
by the COVID-19 pandemic and the instructions of the 
High Council of Justice, we have seen that the courts 
currently tend to examine the injunction’s applications ex 
parte. In case the application for injunction is filed in the 
court prior to the filing of the complaint, the cost would be 
at the insignificant value (at this time, approx. EUR 1.5). In 
instances the injunction application is filed along with the 
complaint or during the court proceedings, there are no 
associated court fees.

2.9  Simplified Procedure for Debt Recovery
The Civil Procedure Code provides that executive titles 
constitute, inter alia, credits granted by the banks or non-
banking financial institutions, and in case it is specifically 
provided by the law.

In order for an executive title to be enforceable, the 
applicant party must first apply that the court issue a writ 
of execution. 

The writ of execution is issued by the first instance court in 
a simplified procedure conducted ex parte based on a 
written application and evidence submitted by the 
applicant. The writ of execution is issued within five days 
from the date the court appoints a Judge to review and 
decide on the application.
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The simplified procedure is possible in instances of loans 
granted by banks and non-banking institutions, or in case 
the applicant proves in the court that the debtor is in 
default for more than 90 days. The simplified procedure for 
the commercial disputes is applicable pursuant to the 
provisions of the law in the delayed payments in commercial 
relationships and only if the applicant proves in the court 
that he/she has issued an invoice which was duly accepted 
by the counterparty and the services or the goods for 
which the invoice was issued were delivered. In case the 
court has any doubts regarding the fulfilment of the 
obligations or the invoice was not accepted by the 
counterparty, the court rejects the application and the 
parties are instructed to address the disputed matter by 
initiating court proceedings on the merits of the case.

The main advantage of this simplified procedure is the fact 
that it is very straightforward, extremely fast in comparison 
to the judgements on the merits of the case and the 
involved costs are insignificant (at this time, approx. EUR 
1.5). The main drawback would be that the writ of execution 
issued through a simplified procedure cannot be recognized 
and enforced in a foreign jurisdiction.

3. Alternative Dispute Resolution Methods

The alternative dispute resolutions in Albania are mediation 
and arbitration.

3.1  Mediation
The mediation is regulated by the Law No.10385 dated 24 
February 2011, “On mediation in dispute resolutions”. 
Pursuant to this law, a National Chamber of Mediators is 
established which certifies and trains the mediators. An 
agreement reached between the parties in a mediation 
procedure constitutes executive title and a writ of 
execution can be issued in the first instance court. The 
mediation is an alternative dispute resolution mechanism 
which is entirely voluntary and there is no obligation to 
exhaust the mediation prior to addressing a commercial 
dispute in the court. The experience shows that mediation 
in Albania is frequently used as an effective alternative 
dispute resolution method in family cases while it is being 
used less frequently in commercial disputes. 

3.2  Arbitration
3.2.1 Governing Legislation

The domestic arbitration provisions were provided as part 
of a separate chapter of the Civil Procedures Code since 
1994. The model followed for the domestic arbitration is 
adopted based on the UNCITRAL rules. Although this 
dispute resolution method is extremely effective and 
largely used worldwide, it is rarely used in Albania. For this 

reason, the Government of Albania undertook a legislative 
reform by means of which it was assessed that a specific 
new law on arbitration must be drafted and, as a result, in 
2013, the applicable arbitration provisions of the Civil 
Procedures Code were repealed. Despite this fact, a new 
law has not yet been adopted and there is a legal lacuna 
since 2013 in which the domestic arbitration rules remain 
repealed. On the other hand, commercial disputes were 
adjudicated through ad hoc or Albanian institutionalized 
arbitration forums and the courts have recognized them 
by issuing writs of execution for enforcement. The courts 
reasoned that, although there is a legal lacuna, domestic 
and international arbitrations are not forbidden since 
Albania is a signatory to the New York and the European 
Convention on International Arbitration.

It has to be noted, however, that the Government has 
already drafted a new law on arbitration which is expected 
to be adopted soon. Hopefully, the new law will increase 
the trust in, and stimulate the use of, domestic arbitration 
as an effective dispute resolution tool. As explained above 
concerning an international arbitration, Albania is a 
signatory to the European Convention on International 
Commercial Arbitration of 1961 and the New York 
Convention on the Recognition and Enforcement of 
Foreign Arbitration Awards of 1958.

3.2.2  Arbitration Agreement and Arbitrability
The arbitration provisions in the Civil Procedures Code are 
repealed and currently there are no regulated requirements 
for enforceability of an arbitration agreement. On the 
other hand, we do believe that in order for an arbitration 
agreement to be enforceable, it must include elements 
mandated by the aforementioned international 
conventions, such as the existence of an arbitration 
agreement and arbitration forum, a method of the 
appointment of arbitrators and their numbers, and the 
arbitration venue and language. The matters which cannot 
be resolved by an arbitration are those which fall under the 
exclusive jurisdiction of the Albanian courts. Pursuant to 
the Private International Law Act, the following fall under 
the exclusive jurisdiction of the Albanian courts: 

(i)  ownership cases related to immovable properties and 
other real property rights;

(ii)  cases regarding the decisions rendered by the governing 
bodies of a commercial company with registered seat in 
Albania; 

(iii)  cases related to the establishment and liquidation of 
commercial companies registered in Albania; 

(iv)  cases related to the validity of the registration in the 
Albanian courts or other public registries required by 
the government; 

(v)  cases related to intellectual property rights in instances 
the registration or the application is performed in 
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Albania; and

(vi)   cases regarding the enforcement of executive titles in 
Albania. 

4. Enforcement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

The recognition and enforcement of foreign judgements is 
regulated in a specific chapter of the Civil Procedures Code.

(b)	 Enforcement	of	Arbitral	Award

As explained above in the arbitration section, Albania is a 
signatory to the New York Convention on the Recognition 
and Enforcement of Foreign Arbitration Awards of 1958. 
Another applicable piece of legislation for the recognition 
and enforcement of the foreign arbitral award is the Civil 
Procedures Code.

4.2   Procedure
The application for the recognition and enforcement of the 
foreign judgement and arbitral awards must be filed in the 
Court of Appeals where the debtor’s registered seat is 
located. The Court customarily conducts a formal 
examination of the application by verifying whether the 
final and binding court judgement bears an apostille and is 
duly translated, and does not decide on the merits of the 
case. Also, the Court verifies whether there are any reasons 
provided in the Civil Procedure Code which would impede 
the recognition and enforcement of the judgement. 

A similar procedure is also conducted for the recognition 
and enforcement of arbitral awards. The Court of Appeals 
verifies whether the applicant has filed an arbitration 
agreement duly translated to Albanian, a final and binding 
arbitral award and verifies whether there are any conditions 
which would impede the recognition and enforcement of 
the arbitral award as provided in the Article V of the New 
York Convention and the Civil Procedures Code.

The debtors can oppose the enforcement of the foreign 
arbitral award for the following grounds provided in the 
New York Convention:

(i)   the arbitration clause was not valid under the law to 
which the parties have subjected;

(ii)    the party against whom the award is invoked was not 
given proper notice of the appointment of the arbitrator 
or of the arbitration proceedings or was otherwise 
unable to present his case;

(iii)   the composition of the arbitral authority was not in 
accordance with the agreement of the parties, the 
awards has not become binding; 

(iv)   the recognition or enforcement of the award would be 
contrary to the policy of that country, etc.

From the perspective of the Civil Procedures Code, an 
arbitral award/foreign court judgment should not contain 
any of the following legal impediments:

(i)    the dispute was not in the jurisdiction of the court/
tribunal which has rendered the award;

(ii)   the request for arbitration and the notices were not 
duly summoned to the respondent by impeding such 
party to defend himself;

(iii)   between the same litigant parties, for the same dispute 
and matter is rendered a judgment from the Albanian 
courts with a different outcome;

(iv)   in the Albanian courts a lawsuit is under examination 
which is filed prior to the arbitral award becoming final 
and binding;

(v)    the final and binding form is given in violation of the 
applicable law; or

(vi)   is not in conformity with the principles of the Albanian 
law.

During the examination of an application for the recognition 
and enforcement of the foreign judgement/arbitral award, 
the Court of Appeals merely verifies whether there are any 
of the above conditions which would impede the 
recognition of the judgement/award. In case all the formal 
requirements are met, the Court of Appeals would rule for 
the recognition and enforcement of the foreign court 
judgement/arbitral award.

The likely timeframe for the recognition and enforcement 
of foreign judgements and arbitral awards, in the Court of 
Appeals is approximately three to six months. However, 
due to the COVID-19 pandemic and the currently 
undergoing judicial vetting process adversely affecting the 
activity of the judicial system, the timeframe may be 
longer. The Court of Appeals’ judgment for the recognition 
and enforcement of a foreign judgement or arbitral award 
is final and binding, thus immediately enforceable through 
the bailiff.Notwithstanding the foregoing, the Court of 
Appeals’ judgement can be appealed in the Supreme 
Court. It would take approximately three years for the 
Supreme Court to examine such appeal. 

The parties are entitled to obtain interim injunctions in 
case they can prove in the court that, at the end of court 
proceedings for the examination of the application for the 
recognition of the foreign judgement/arbitral award, there 
are reasonable doubts that such judgment/award will be 
impossible or difficult to be enforced.

4.3  Costs 
The costs for requesting the recognition and enforcement 
of foreign judgements and arbitral awards is at an 
insignificant value (at this time, approx. EUR 1.5 EUR).
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1.  General overview

In Bosnia and Herzegovina (“B&H”), the main dispute 
resolution methods are litigation, arbitration and mediation. 
Although alternative dispute resolution is a very popular 
and effective way of solving disputes in other countries, 
mediation and arbitration are, unfortunately, still not that 
commonly used in B&H. The primary reason is that parties 
are, generally, not familiar with their benefits and, as a 
result, in most cases they decide to resolve their disputes 
using the traditional dispute resolution method, such as 
regular courts.

Litigation is the most prevalent method of resolving 
dispute in B&H.

Upon the COVID-19 outbreak, the courts in B&H 
introduced many restrictions, such as the obligatory 
wearing of a mask, limiting the number of people at a 
hearing, and the obligatory keeping of physical distance. In 
addition, all hearings were postponed from the end of 
March to the beginning of June 2020, after which they 
gradually began to be held in compliance with the above-
mentioned restrictions. Unfortunately, the idea of holding 
virtual hearings by B&H courts was never introduced. 

2.  Litigation

2.1  Governing Legislation
The primary national laws and regulations governing 
disputes in B&H are: the Civil Procedure Act before the 
Court of Bosnia and Herzegovina, the Civil Procedure Act 
of the Federation of Bosnia and Herzegovina, the Civil 
Procedure Act of the Republika Srpska, the Civil Procedure 
Act of the Brčko District of Bosnia and Herzegovina and 
the Law on Resolving Conflicts of Laws with Regulations 
of Other Countries of Bosnia and Herzegovina.

2.2  Court System and Jurisdiction of Courts
(a) Court System

The Civil Procedure Act before the Court of Bosnia and 
Herzegovina (the “CPA”) establishes rules of proceedings 
before the Court of Bosnia and Herzegovina in resolving 
property disputes between Bosnia and Herzegovina and 
its Entities, between Bosnia and Herzegovina and the 
Brčko District of Bosnia and Herzegovina, between the 
Entities, between the Entities and the Brčko District of 
Bosnia and Herzegovina, and between the institutions of 
Bosnia and Herzegovina which are exercising public 

authorities. The provisions of the CPA are also applying to 
property disputes arising from damage caused by 
administrative bodies when performing their duties, other 
institutions of Bosnia and Herzegovina, and officials of 
those bodies and institutions. The provisions of the CPA 
also apply to other property disputes, when jurisdiction of 
the Court of Bosnia and Herzegovina is established by 
other laws of Bosnia and Herzegovina or international 
agreements.

Federation of Bosnia and Herzegovina

The structure, jurisdiction and operation of all courts in the 
Federation of Bosnia and Herzegovina are determined by 
the Law on Courts of Federation of Bosnia and Herzegovina 
(the “Law on Courts”). In accordance with the Law on 
Courts, the following courts exist:

(i) Municipal courts;

(ii) Cantonal courts; and

(iii)  The Supreme Court of the Federation of Bosnia and 
Herzegovina.

Municipal courts are organized to cover the area of one or 
more municipalities within one canton of the Federation of 
Bosnia and Herzegovina, while cantonal courts are 
competent for the area of the whole canton. There are 
total of 10 cantonal courts in the Federation of Bosnia and 
Herzegovina.

Municipal courts have jurisdiction over the following 
matters:

(i)  the first instance jurisdiction over some criminal 
offences; 

(ii) all civil disputes and non-disputed proceedings; 

(iii)   all misdemeanour cases and requirements for 
reopening of misdemeanour proceedings;

(iv)   enforcement proceedings; security measures; 

(v) special procedures; 

(vi) legal assistance to other courts in B&H; 

(vii) international legal assistance; 

(viii registration of citizens’ associations; and

(ix) other duties specified by law;

  unless the law provides that some of the above-
enumerated activities are in the jurisdiction of the 
cantonal courts. 

The jurisdiction of cantonal courts in the Federation of 
Bosnia and Herzegovina, as set forth in the Law on Courts, 
comprises of the first instance and appellate jurisdiction, 
as well as the jurisdiction over some other legal matters as 
prescribed by the Law on Courts.

BOSNIA AND HERZEGOVINA
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In the first instance, cantonal courts have jurisdiction 
mainly in contentious administrative matters and in the 
protection of individual rights guaranteed by the 
Constitution of B&H when no other court protection is 
available. Cantonal courts also act in criminal cases as 
prescribed by the law.

In the second instance, cantonal courts have jurisdiction to 
decide on appeals filed against the municipal court 
decisions, as well as to decide on other regular or 
extraordinary legal remedies as provided by the law.

The Supreme Court of the Federation of Bosnia and 
Herzegovina is competent to decide on the following: 

(i)   regular legal remedies against decisions of the 
cantonal courts, if provided by law; 

(ii)  extraordinary legal remedies against enforceable court 
decisions, if provided by law; 

(iii)  legal remedies against the decisions of their councils, 
unless otherwise stipulated by law; 

(iv)  competence disputes between cantonal and municipal 
courts from different cantons, unless otherwise 
stipulated by law; 

(v)  transfer of jurisdiction from one court to another; and

(vi)  other activities stipulated by law, except the ones 
determined as the competence of the Constitutional 
Court of B&H. 

The Supreme Court may also have core competences if 
provided by the federal laws of the Federation of Bosnia 
and Herzegovina.

Republika Srpska 

The court system of the Republika Srpska is slightly 
different from the system established in the Federation of 
Bosnia and Herzegovina due to the differences in the 
constitutional organization of this part of the country. 
Notwithstanding the fact that the territory of the Republika 
Srpska is divided into municipalities as units of local self-
government, the courts established for the areas of those 
municipalities are called basic courts instead of municipal 
courts as it is case in the Federation of Bosnia and 
Herzegovina.  

In the Republika Srpska the following courts exist:

(i) Basic courts;

(ii) District courts:

(iii) Commercial district courts;

(iv) High Commercial court; and

(v) The Supreme Court.

The competences of basic courts are the same as 
competences of municipal courts, while the competences 
of district courts correspond to those of cantonal courts, in 
the Federation of Bosnia and Herzegovina. The Supreme 
Court of the Republika Srpska is a court of second or third 

instance. In the second instance, it will decide on appeals 
filed against district court’s rulings and, in the third instance, 
it will decide on outstanding legal remedies to lower courts 
rulings, such as revisions.

District of Brčko

The court system of the Brčko District of Bosnia and 
Herzegovina is also different from that established in the 
rest of the country. In the Brčko District the following 
courts exist:

(i) Basic court; and

(ii) Appellate court.

Jurisdiction of the basic court comprises of the first instance 
jurisdiction in both criminal and civil matters, as well as the 
jurisdiction over some other legal matters prescribed by the 
law. The first instance civil jurisdiction of the basic court 
comprises of: adjudicating all civil disputes, extra 
contentious matters, administrative disputes, commercial 
disputes, conducting bankruptcy and liquidation 
proceedings, adjudicating disputes related to the 
assessment of constitutionality and legality, conducting 
enforcement proceedings, carrying out land register 
matters, acting upon motions for international legal aid, 
acting upon motions for exercising right to legal aid, keeping 
register of legal entities, if prescribed by law, and carrying 
out other tasks as stipulated by law.

The Appellate court of the Brčko District is exclusively the 
court of higher instance jurisdiction and it decides on 
ordinary legal remedies against rulings of the basic court, as 
well as deciding on extraordinary legal remedies against 
final court rulings. In the Federation of Bosnia and 
Herzegovina, commercial disputes are heard by special 
commercial divisions established within 10 municipal courts 
that are competent to act in commercial cases for the 
whole area of the corresponding cantonal court. 

Municipal courts with commercial divisions shall in 
commercial cases, in the first instance, decide on: 

(i)  commercial disputes related to transactions of goods, 
services, securities, ownership and other property rights 
to real estate and securities

(ii)  disputes related to ships and navigation at sea and inland 
waters, and disputes to which the law of navigation 
applies (with the exception of disputes concerning the 
carriage of passengers);

(iii)  disputes related to aircraft and disputes to which 
aviation law applies (with the exception of disputes 
concerning the carriage of passengers);

(iv)  disputes concerning copyright, related rights and 
industrial property rights;

(v)    monopoly and competition issues;

(vi)  bankruptcy and liquidation proceedings, and related 
disputes.
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Cantonal courts have the jurisdiction to: 

(i)  decide on appeals submitted against first instance 
rulings of special commercial divisions

(ii)  resolve conflicts of jurisdiction between special 
commercial divisions;

(iii)  decide on transfer of jurisdiction from one municipal 
court to another; 

(iv)     decide on the recognition of decisions of foreign 
courts, foreign commercial courts and foreign 
arbitrations;

(v)   carry out other tasks stipulated by law.

In Republika Srpska, commercial disputes are heard by 
commercial district courts established for the same areas as 
district courts. They are entrusted with the first instance 
jurisdiction concurrent with those of basic courts which 
have commercial division in their composition. Among 
others, the jurisdiction of commercial district courts 
comprises of: 

(i)    all commercial cases, including disputes arising from 
various types of business operations, 

(ii)  bankruptcy proceedings; 

(iii)  disputes arising from intellectual property rights; 

(iv)  maritime and air transportation issues; and

(v)  monopoly and competition issues. 

In addition, commercial district courts are authorised to 
conduct enforcement proceedings based on the decisions 
of commercial district courts.

The High Commercial Court has the jurisdiction to:

(i)    decide on appeals submitted against first instance 
rulings of district commercial courts;

(ii)   resolve conflicts of jurisdiction between district 
commercial courts;

(iii)  decide on transfer of jurisdiction from one district 
court to another; 

(iv)  establish legal postures in order to ensure unified 
enforcement of laws; and

(v)  carry out other tasks stipulated by law.

(b)	 	Jurisdiction	of	Courts	

Jurisdiction of the court can be established on one of the 
following basis: 

(i)    Exclusive territorial jurisdiction – exclusive jurisdiction 
of a particular court exists in real estate disputes, 
aircraft and sea vessels disputes, and disputes in 
enforcement and bankruptcy.

(ii)  Agreed jurisdiction – the parties can agree in writing 
on the jurisdiction of the specific national court in all 
cases where there is no exclusive jurisdiction of 
another court:

(iii)  General territorial jurisdiction – jurisdiction of the 
court where the defendant has permanent residence 

(iv)  Elective territorial jurisdiction - jurisdiction of another 
court, depending on the subject matter.

Choice-of-court clauses giving jurisdiction to foreign courts 
are enforceable under certain conditions. 

According to our regulations on international jurisdiction, 
parties can determine the jurisdiction of a foreign court, if: 
a) one of the parties is a foreigner or stateless, b) it is not a 
legal matter concerning marital, family and status relations, 
and c) there is no exclusive jurisdiction of the national court.

2.3  Procedure
Generally, there are no legal requirements to be met prior 
to filing a lawsuit in B&H. However, from a practical point 
of view, the period before filing a lawsuit may often prove 
to be a very important time during a dispute, particularly, in 
the terms of possibility of the parties in a dispute reaching 
an out-of-court settlement. Litigation procedures before 
different courts in B&H are, generally, very similar, with 
some minor differences.

A litigation procedure is initiated by filing a complaint 
before the competent court. In order to be considered 
complete, the complaint shall include the following 
mandatory information:

(i)  The basis for establishing the competence of the court 
in question;

(ii)  A determined claim;

(iii)  Facts of the case;

(iv)  Evidence which proves the facts of the case;

(v)  Value of the case; and

(vi)  Other important information which must be provided 
(e.g. names and addresses of the parties in the 
litigation, etc.).

The court will decide on the complaint within the limits set 
by the claim; however, it is not bound by the determination 
of the legal basis of the claim asserted therein.

During the phase of a preliminary examination of the 
lawsuit, the court determines whether the lawsuit contains 
all the prescribed prerequisites and whether some of the 
reasons for the rejection, explicitly defined in the Law on 
Civil Procedure, exist. In addition, if the court finds that the 
case falls under the competence of another court, it will 
announce its incompetence and hand the lawsuit over to 
the competent court; however, only in case if the competent 
court is located in the same Entity. Otherwise, the court 
will announce its incompetence and reject the lawsuit.

On the basis of the foregoing preparatory examination, the 
court may decide to either reject the lawsuit as inadmissible 
without examination of the merits of the case, or deliver a 
lawsuit to the defendant for a response.
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Following the receipt of the complaint with all attachments, 
the defendant is obliged to give a written response within 
thirty days, in which response the defendant may raise 
possible procedural objections, and a statement whether 
the claim set forth in the complaint is accepted or 
contested. 

The general rule is that the first instance court proceeding 
will be finalized through two hearings, the first hearing is 
preparatory and the second is the main hearing. 

After deciding on the parties’ objections raised at the 
preparatory hearing, the court can either reject the lawsuit 
as inadmissible or arrange for the main hearing to be held 
in the following 30 days, as defined by the Law on Civil 
Procedure. During the preparatory hearing, the court will 
decide which evidence will be examined at the main 
hearing.

The court decides on the merits of the case and any 
subsidiary claims by a judgement. If a defendant accepts 
the statement of claim prior to the conclusion of the main 
hearing, the court shall, without further deliberation, 
render a judgement accepting the claim (i.e. a judgment 
based on admission). 

If a defendant, who was duly served with a complaint, fails 
to submit his or her written response to the complaint 
within the prescribed time limit, the plaintiff may request 
from the court to issue a default judgement. In that case, 
the court shall render a judgement accepting the claim (i.e. 
a default judgement), unless the claim is unfounded on its 
face. Upon rendering a judgment, the court shall prepare it 
in writing no later than thirty days after the conclusion of 
the main hearing. In B&H, commercial disputes before the 
first instance court are usually resolved within 8-12 
months.

The main hearing is usually public and it is the focal point 
of the civil procedure where all relevant facts of the case 
are determined. The court may exclude the public from the 
entire main hearing or a part of it, if needed in order to 
preserve an official, business or personal secret, or to 
protect interests of minors, public order or morals. The 
court may also exclude the public when the measures for 
preserving order at the hearing provided by law cannot 
ensure the unhindered course of the hearing. The exclusion 
of the public does not include parties, their legal 
representatives, agents, intervenors and the Federation 
Ombudsmen. The court may also allow certain official 
persons, scientific and public workers to attend a closed 
main hearing, if it is relevant for their profession, or 
scientific and public activity.

2.4 Evidence
Each party shall be obliged to prove the facts on which 
such party bases his or her claim. The court shall determine 
the facts upon which the case shall be decided on the 
basis of free evaluation of evidence. 

The proceedings at the main hearing shall be oral and the 
evidence shall be presented directly to the court, unless 
stipulated otherwise by the law. If the court, based on its 
evaluation of the presented evidence, cannot determine a 
fact with certainty, the court shall decide on the existence 
of that fact by applying the burden of proof rules.

The evidence in litigation proceedings consists of the 
following: on-the-spot investigation, documents, 
witnesses, experts, examination of the parties and 
preservation of evidence.

Evidence disclosure is always required between the parties 
and the court. Each party has the right to review the 
evidence of the other party and has to be provided with 
sufficient time to rebut it and/or challenge it. 

In exceptional cases, certain measures may be undertaken 
to protect the sensitive information from the public/third 
parties.  

Each person is obliged to provide the court with all the 
information and/or documents the court requires from it. 
Disclosure of information may have the exception in cases 
when the evidence is witness hearing, since a person 
whose testimony would violate the duty of official or 
military secrecy cannot be heard as a witness until the 
competent authority releases him from that duty.

The witness may also refuse to testify:

(i)  about what the party has entrusted to him as its 
attorney;

(ii)  about what the party or other person confessed to 
the witness as a religious confessor; or

(iii)  about the facts that the witness learned as a lawyer, 
doctor or in the performance of some other vocation 
or some other activity, if there is an obligation to keep 
secret what was learned in the performance of that 
vocation or activity.

Unless the court determines otherwise, an expert witness 
shall submit his or her findings and opinion in writing 
before the main hearing. In addition, an expert witness 
must present his or her findings and opinion orally at the 
hearing. In the summons, the court shall advise the expert 
that he or she must present the findings and opinion 
conscientiously and in accordance with the rules of science 
and profession. The court shall further inform the expert 
of the consequences of the failure to deliver the findings 
and opinion within the set time limit or to attend the 
hearing, as well as of his or her right to a fee and 
reimbursement of costs. Experts are obliged to respond to 
the court summons and state their findings and opinion.

The parties in the lawsuit examine witnesses and experts 
at the main hearing. The judge first gives the floor to the 
party who proposed the witness or the expert, then to the 
adverse party and, finally, if necessary, again to the party 
who proposed the witness or the expert. The court may, at 
any stage, pose any question to a party, witness or expert.
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2.5 Costs 
(a)	 Court	Fees	and	Expenses

The amount of procedural costs primarily depends on the 
dispute matter value in the proceedings.

The obligation to bear procedural costs depends mostly on 
the outcome of the court proceedings, i.e. which party 
prevailed in the lawsuit. As the general rule, the CPA 
provides that a party completely not prevailing in the lawsuit 
is obliged to pay the costs to the prevailing party. On the 
other hand, if both parties achieve only a partial success in 
the proceedings, the court may reach a decision by requiring 
each party to bear its own procedural costs. With the 
exception of procedural costs, the parties are also obligated 
to pay the necessary court fees. An amount of court fees 
also depends on the dispute matter value in the proceedings, 
and is determined by the Law on Court Taxes for each 
Canton in the Federation of Bosnia and Herzegovina, the 
Law on Court Taxes for Republika Srpska, and the Law on 
Court Taxes for the District of Brčko, as applicable.

(b) Legal Fees

If a party empowers his or her attorney to provide legal 
assistance in court proceedings before a B&H court, costs 
for every procedural action would be calculated in 
accordance with the Attorney’s Tariff, which takes into 
account dispute matter values.

The obligation to bear these legal fees is prescribed in the 
same way as the obligation to pay court fees, depending on 
the success of the dispute.

(c)	 Third	Party	Funding	and	Insurance

Given the fact that the costs of court proceedings in our 
legal system are not nearly as high as in some European 
countries (especially Western Europe), the third party 
funding is not so interesting or profitable for our market. 
Therefore, the issue of third party funding is not regulated, 
due to lack of need for the same.

In principle, in our legal system, everything that is not 
prohibited - is allowed, and therefore it can be concluded 
that the third party funding is generally allowed. An 
exception applies to attorneys, who are not allowed to 
negotiate a reward for representation through compensation 
for the amount earned in the dispute, according to the Law 
on Obligatory Relations of B&H.

(d) Legal Aid

The legal aid in terms of pro bono representation is 
regulated by the Law on the Provision of Free Legal Aid 
(Official Gazette of BiH, No. 83/16), and it regulates the 
provision of free legal aid exclusively to individuals.

In general, free legal aid shall be provided to users of free 
legal aid in administrative procedures and disputes, civil 
proceedings, enforcement proceedings and criminal 
proceedings in accordance with the laws on criminal 
procedure.

Beneficiaries of free legal aid shall also be allowed to utilize 
extraordinary legal remedies, proceedings before the 
Constitutional Court of Bosnia and Herzegovina and the 
European Court of Human Rights, as well as proceedings 
before other international human rights bodies (unless 
differently determined by an international agreement).

The provision of legal aid (pro bono activities) in commercial 
disputes is not regulated by any of the national laws. 
However, even if performed by a lawyer, that would not 
exempt that lawyer from taxation obligations applicable to 
the undertaken legal actions taken.

(e)	 Security	Requirement	for	Foreign	Claimants

If a foreign citizen, or a stateless person who does not 
have a permanent residence in B&H, initiates litigation 
before a B&H court, he or she is obliged to provide the 
defendant, at his request, with litigation costs.

The defendant is obliged to submit this request at the 
preparatory hearing, at the latest, and, if the preparatory 
hearing was not held, at the first main hearing before the 
proceedings begin on the merits of the case, i.e. as soon as 
the party find out that there are preconditions insurance. 
Security for litigation costs is given in cash, but the court 
may approve that such is provided in another suitable 
form.

Other than this, no special depositions of security are 
required.

(f)	 Security	for	Costs	

The obligation to provide security of the litigation costs 
exists only in the situation described in the response to 2.5 
(e) above. Therefore, if the plaintiff is a domestic legal 
entity or natural person, the defendant has no right to 
raise a claim for security of costs (a so-called, actor’s 
deposit).

2.6  Appeal
If a party is not satisfied with the court decision in the 
Federation of Bosnia and Herzegovina and Brčko District, it 
has a right to appeal to the higher court, generally, within 30 
days from the date of receipt of the decision, or 15 days, in 
disputes arising from promissory notes and cheques, as well 
as in labour disputes). A right to appeal to the higher court 
in Republika Srpska must be submitted within 15 days.

The second instance court shall examine the first instance 
judgement in the part which has been contested by the 
appeal, within the limits of the reasons stated in the appeal, 
having due regard ex officio to the misapplication of 
substantive law and procedural errors concerning the 
litigation capacity of the parties and the representation.

The second instance court may, at a panel session or on the 
basis of a hearing:

(i)  Reject the appeal as untimely, incomplete or 
inadmissible;
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(ii)  Dismiss the appeal as unjustified and confirm the first 
instance judgement;

(iii)  Reverse the judgement and remand the case to the 
first instance court;

(iv)  Reverse the first instance judgement and reject the 
complaint; or

(v)  Overrule the first instance judgement.

 A judgement can be appealed on the following grounds: 

(i)  Violation of the provisions of the civil procedure law 
(“procedural errors”); 

(ii)  Erroneously or incompletely determined state of facts;  
 or

(iii)  Misapplication of the substantive law. 

A default judgement cannot be appealed on the grounds 
involving erroneously or incompletely determined state of 
facts. On the other hand, a judgement based on admission 
and express waiver can be appealed on the grounds of 
procedural errors, or because the statement of admission or 
express waiver was given under delusion, duress or deceit.

In the Federation of Bosnia and Herzegovina, decisions of 
the cantonal courts are made on average 4-5 years after the 
appeal is filed, depending on the cantonal court who is 
deciding. In the Republika Srpska, the waiting time for 
appellate courts to decide on appeals is shorter, on average 
2-3 years.It is important to note that the length of waiting 
varies with each court individually, so for example, the 
process is longer at the Cantonal Court in Sarajevo than at 
the Cantonal Court in Tuzla.

  

2.7  Execution of Judgements 
After the court ruling becomes final, the losing party has, 
generally, 30 days (15 days in disputes arising from 
promissory notes and cheques, as well as in labour disputes) 
to voluntarily act according to the court decision order. If 
the losing party fail to do so, the party prevailing in the 
lawsuit can initiate an enforcement procedure in order to 
force the collection of the claim. The enforcement may be 
realized by the following means:

(i)  Sale of a real estate;

(ii)  Seizure of a movable property;

(iii)  Seizure of claims of the debtor, including, but not 
limited to, removal of the funds from the debtor’s bank 
account; or

(iv)   Seizure of other property of the debtor, including, but 
not limited to, registered patents, shares in joint stock 
or limited liability companies.

The amount of enforcement costs depends on each 
particular case, and is calculated in accordance with the 
Attorney’s Tariff as well as the Law on Court Taxes, which 
take into account dispute matter values.

Enforcement proceedings are by nature urgent proceedings 
and last shorter than civil proceedings. If the debtor is 
liquid and the court does not refer the case to litigation, 
the enforcement proceedings can be completed in a few 
months.

A timely appeal prevents the verdict from becoming 
executive in the part that appears in the appeal.

 

2.8  Interim Measures 
In both civil and enforcement procedure it is possible to 
request from the court to impose interim and security 
measures in order to protect the creditor from suffering a 
damage due to the debtor’s actions. However, the courts 
are, generally, not inclined to impose such measures, unless 
there is clear evidence of the debtor’s intention to harm 
the creditor’s claim or rights. 

A court may order an interim measure for the purpose of 
securing a claim or rights in the following instances: 

(i)  if the creditor establishes that he or she has a credible 
claim; and 

(ii)  if there is a danger that, without such measure, the 
debtor could prevent or hamper collection of the claim 
by selling, concealing, encumbering or otherwise 
disposing of his or her assets, or would, in some way, 
change the current status quo or adversely affect the 
rights of the creditor.

A creditor may request, in a motion for a security measure, 
that the court order a temporary security measure, ex 
parte, without giving notice to the debtor, if the creditor 
establishes that the security measure is justified and urgent, 
and that, otherwise, the purpose of the security measure 
would be defeated.

If the court grants an interim security measure, it shall 
serve the order of the security measure on the debtor 
immediately. The debtor may challenge the court’s order 
for the interim security measure by submitting a response 
providing reasons why the order should not have been 
issued. In such case, the court shall, within three days, 
schedule a hearing. After the completion of the hearing, 
the court shall issue a separate decision to either revoke a 
decision on ordering a temporary measure or replace that 
decision with a new decision on determining the security 
measure. An appeal may be filed against such new decision.

The amount of interim measure costs depends on each 
particular case, and is calculated in accordance with the 
Attorney’s Tariff and the Law on Court Taxes, which take 
into account dispute matter values.

2.9  Simplified Procedure for Debt Recovery
In B&H, there is no legally defined simplified method of 
debt recovery. The parties may agree on the manner of 
debt recovery through a court or out-of-court settlement.
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3. Alternative Dispute Resolution Methods

Arbitration, as an alternative dispute resolution method, is 
a way of resolving disputes before a third, independent 
and impartial body, whose competence is derived from the 
will of the parties and which is authorized to make a 
binding decision concerning a dispute between the parties. 
The proceedings before arbitration are fast and efficient, 
flexible, informal and single stage, and the length of the 
proceeding is a maximum of one year from the date of 
constitution an arbitration council or the election of a sole 
arbitrator. Arbitral award is final and cannot be appealed, 
and it has the force of a final decision of a regular court.

Mediation, as a second alternative dispute method, is 
regulated by the Act on Mediation Procedures of B&H, 
which applies in the entire state of B&H; therefore, the 
same principles apply in Republika Srpska, the Federation 
of Bosnia and Herzegovina and the District of Brčko of 
Bosnia and Herzegovina.  

However, a dispute resolution via mediation and arbitration 
is, unfortunately, not common in practice, primarily 
because of the fact that parties are not familiar with 
benefits of the same and in most cases they usually 
approach the traditional dispute resolution before regular 
courts.  

3.1  Mediation
Mediation, which, as stated above, is regulated by the Act 
on Mediation Procedures of B&H, has been defined as a 
process in which an impartial intervener (i.e. a mediator) 
assists two or more negotiating parties to identify a matter 
of their dispute and then develop mutually acceptable 
proposals in order to assist the parties to voluntarily 
resolve the dispute. The mediator does not have a binding 
authority to decide on any dispute.

During the court proceedings, the court shall advise the 
parties of the possibility of settlement via mediation, and 
shall help them settle the disputed matter. If the parties 
agree to attempt to resolve their dispute via mediation, the 
court may suspend the proceedings but for not more than 
30 days. If the parties reach the settlement in the process 
of mediation, they shall sign a written, binding agreement, 
enforceable in court.

Although the idea of a dispute resolution via mediation 
was well accepted in theory, parties in a dispute have 
rarely been using it in practice, particularly, in the 
Federation of Bosnia and Herzegovina and the Brčko 
District. In Republika Srpska, this method of resolving 
disputes may be utilised more frequently due to the fact 
that disputes arising from utility claims are planned to be 
initially resolved via mediation.

3.2  Arbitration
3.2.1 Governing Legislation

In B&H, no specific law governing arbitration exists; 
however, certain provisions on arbitration can be found in 
the CPA. These provisions are, generally, not sufficient to 
address certain issues the parties may have not agreed to 
in their arbitration agreement. 

Considering the legal position of B&H in relation to 
arbitration, it is common for parties to agree to a foreign 
law as the governing law for their arbitration. It is also 
common for parties to agree that the arbitral proceedings 
will take place before an arbitral tribunal outside of B&H. 
In most cases, parties agree that their disputes shall be 
settled before, for example, the ICC Arbitration Court or 
the Arbitration Court of the Austrian Chamber of 
Commerce.

Parties may agree that the arbitration rules of the United 
Nations Commission on International Trade Law 
(UNCITRAL) shall apply to the proceedings before the 
Arbitration Court of the Foreign Trade Chamber of Bosnia 
and Herzegovina. 

It is proposed to follow solutions from some other 
countries in the region, and to enact the law on arbitral 
proceeding, which would follow the UNCITRAL Model 
Law on arbitration. 

3.2.2  Arbitration Agreement and Arbitrability
An arbitration agreement may relate to an existing dispute 
or to future disputes that may arise from a particular 
business or legal relations. An arbitration agreement must 
be concluded in writing, and the CPA requires that it shall 
be signed by both parties. There are two other situations 
in which an arbitration agreement is considered valid: (i) 
when the provision on the jurisdiction of the arbitration is 
contained in the general conditions for concluding a legal 
business, and (ii) when the plaintiff alleges the existence of 
an arbitration agreement in the lawsuit, and the defendant 
does not dispute this allegation in his or her response. 

Different forms of concluding an arbitration agreement are 
allowed: exchange of letters, telegrams, facsimiles or other 
telecommunication means that enable written proof of a 
concluded contract. 

Regarding the composition of an arbitration, the CPA 
prescribes the following: 

(i)  The number of arbitrators must be odd, so the 
arbitration may be consisted of only one arbitrator;

(ii)   If the number of arbitrators is not determined, each 
party shall appoint one arbitrator by agreement and the 
two appointed arbitrators shall elect another who shall 
also serve as the chairman of the arbitration tribunal;

(iii)  The parties may also make a proposal for the 
appointment of a chairman;
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(iv)  The appointment of arbitrators may be entrusted to a 
third party; and

(v)    In case if one or both contracting parties fail to appoint 
their respective arbitrator in due time, they shall be 
appointed by the court on the proposal of the 
interested party.

A court decision (which, according to the law, includes an 
arbitration award) ordering the discharge of a claim is 
enforceable if it has become final and if the deadline for a 
voluntary discharge has expired. A deadline for voluntary 
discharge of a claim shall begin from the date of delivery of 
the decision to the executor, and shall end upon the 
expiration of the date, as determined in the court decision, 
unless otherwise determined by law.

The Court of Arbitration of the Foreign Trade Chamber of 
Bosnia and Herzegovina is an independent court providing 
for the settlement of disputes by arbitration, based in 
Sarajevo.

Matters that may be resolved by arbitration are regulated 
by Rules on organisation and operation of the Court of 
Arbitration, passed by Foreign Trade Chamber of Bosnia 
and Herzegovina on June 17, 2003. However, it is only 
applicable where parties have contractually agreed that 
the matter in dispute shall be settled before the Arbitration 
Court by the Foreign Trade Chamber of Bosnia and 
Herzegovina, as the only institutional arbitration currently 
existing in Bosnia and Herzegovina.

The Arbitration Court is responsible and limited for settling 
only disputes which meet the following conditions:

(i)  that the dispute arises out of trade relations, in 
connection with rights that the parties may freely 
dispose of;

(ii)  that the dispute does not fall under the exclusive 
jurisdiction of a court of law; and

(iii)  that the parties have agreed upon the jurisdiction of 
the Arbitration Court.

  

4. Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

Issues relating to the recognition and enforcement of 
foreign court decisions is governed by Articles 86 through 
96 of the Act Concerning the Resolution of Conflicts of 
Law with the Provisions of Other Countries in Certain 
Matters (the “Act on Conflicts of Law”). The Act on 
Conflicts of Law, which is an act of the Former SFRY, 
applies on the whole territory of B&H.

(b)	 Enforcement	of	Arbitral	Award

Issues relating to the recognition and enforcement of 
foreign arbitral awards are governed by Articles 97 through 
101 of the Act on Conflicts of Law. 

4.2   Procedure
In order to enforce a foreign judgement in B&H, the 
applicant must submit to the competent court the 
application for recognition accompanied by the original 
judgment with the clause on finality. The court shall deliver 
it to the adverse party and, upon receiving such party’s 
response, either schedule a hearing, if one is needed, or 
immediately make a decision on recognition. Against such 
decision an appeal may be filed to the appellate court. The 
recognition procedure before the appellate court may take 
up to 2-3 years if the adverse party disputes the decision 
in an adequate manner.  Based on the decision of the 
appellate court, a request for enforcement may be 
submitted to another first instance court. 

It is a general rule that any decision issued by foreign 
courts (which, in accordance with the law, includes an 
award issued by arbitration) of a competent jurisdiction 
against a legal entity or a natural person from B&H would 
be recognized, accepted and enforced as a local judgement 
issued by the courts of B&H, without retrial or re-
examination on the merits of the case, if the applicant 
complies with the conditions regarding a recognition of 
foreign judgments.

There is no statute of limitation regarding the initiation of 
a recognition procedure; however, a statute of limitation 
for the enforcement of a final court decision is ten years 
from the date the decision became final, during which 
period the recognition procedure must be initiated in order 
to be enforced. 

Therefore, in order to be enforced, a foreign arbitration 
award must be first recognized in B&H. 

B&H has signed and is a party to the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards 
(New York, 1958).  

Conditions for the recognition of foreign arbitral awards 
are defined in negative, thus it is envisaged that a foreign 
arbitral decision shall not be recognized in the following 
cases:

(i) if according to the laws of B&H the subject matter of 
litigation may not be subject to arbitration;

(ii)  if there is exclusive jurisdiction of a court or another 
body in B&H;

(iii)  if recognition or enforcement of such decision were in 
contrast to the foundations of social order as defined 
by the Constitution of B&H;
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(iv)  if there is no reciprocity;

(v)   if the agreement on arbitration is not made in writing, 
that is by exchange of letters, telegrams or facsimile 
messages;

(vi)  if the agreement on arbitration is not legally valid;

(vii)  if the party against which a recognition is requested 
was not duly notified about the appointment of an 
arbitrator or about arbitration procedure, or if that 
party was prevented to protect its rights in the 
arbitration procedure for any other reasons 
whatsoever;

(viii)   if either composition of an arbitration panel or 
arbitration procedure were not in compliance with 
provisions of the agreement on arbitration;

(ix)  if arbitration court has exceeded its powers specified 
in the agreement on arbitration;

(x)  if the party could not participate in the procedure due 
to irregularity of the procedure (as an example, the 
law refers to an instance when the lawsuit has not 
been handed to the defendant party in person);

(xi)  if the award has not become final and enforceable, or 
if the award has been made null and void or suspended 
by the body of the country in which it has been issued, 
or by the country under whose law it was made; or

(xii)    if disposition of arbitration award is either not 
understandable or contradictory.

The enforcement of a foreign judgment, in the first 
instance, may last up to approximately one year, depending 
on the work load of competent court. In the event an 
appeal is filed, the process may last up to 3-4 years.

In enforcement procedure, it is possible to request that the 
court orders interim and security measures in order to 
protect the creditor from suffering a damage due to the 
debtor’s actions. However, the courts are not inclined to 
order such measures unless there is clear evidence of the 
debtor’s intention to harm the creditor’s interest or rights.

4.3   Costs 
The costs of the recognition and enforcement procedures 
of a foreign judgment include necessary court fees, court 
taxes on motion for recognition and motion for 
enforcement as well as court taxes on a court decision. 
The amount of court fees depends on the value of a 
dispute, and is determined by Law on Court Taxes for each 
Canton in Federation of Bosnia and Herzegovina, the Law 
on Court Taxes of Republika Srpska or the Law on Court 
Taxes of the District of Brčko of Bosnia and Herzegovina, 
as applicable.
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1. General overview

Resolving disputes among businesses means saving time 
and money, as well as preserving the relations with the 
opposing party, whenever possible. As a result, arbitration, 
and for the last two decades – mediation, are becoming 
more acceptable methods of a dispute resolution in 
Bulgaria. 

Particularly, with respect to big companies and large-scale 
business arrangements involving international elements, 
arbitration can be used as a preferred choice of forum in 
commercial contracts. However, litigation before the state 
courts is still the prevailing method for resolving commercial 
disputes. It should be noted that the most recent 
amendments of the civil procedures aim at expediting and 
making court proceedings more accessible.

The COVID-19 pandemic has led to many restrictions, 
such as those related to entering court buildings and 
premises, periods of fully closed court rooms and 
rescheduling of court hearings, and significant slowdown 
of court proceedings in general. However, all of these 
adverse effects, have also further promoted the long 
awaited adoption of new rules concerning e-justice, which 
was originally launched in 2012. What impact on the 
efficiency of court proceedings will the new rules, enacted 
in 2020 and in early 2021, have is yet to be seen and 
analysed. It is important to note that e-filing of documents 
signed by parties and lawyers, using e-signatures, as well 
as e-serving of court documents and summoning parties 
by e-mail, have already been in use for considerable time. 
However, the requirement that the online connection with 
a party or a witness is required to be made from a court 
room located nearest to where that person is makes the 
so-called virtual hearings difficult to implement.

Arbitration institutions are usually more flexible, and some 
of them have already included and applied special rules of 
procedure for arranging, participating and recording 
arbitration hearing by video-conference through the use 
of available electronic platform selected by the arbitration 
tribunal.   

2. Litigation

2.1  Governing Legislation
The main legislative acts which govern court proceedings 
in Bulgaria include:

(i) the Civil Procedure Code (the “CPC”);

(ii) the International Private Law Code;

(iii) the International Commercial Arbitration Act;

(iv) the Judiciary System Act;

(v) the Bar Act;

(vi)  the Tariff on the Court Fees Collected by the Court 
under the CPC;

(vii)  Regulation (EC) No 1215/2012 of the European 
Parliament and of the Council of 12 December 2012 
on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters;

(viii)   Council Regulation (EC) No. 1206/2001 on 
Cooperation between the Courts of the Member 
States in the Taking of Evidence in Civil or Commercial 
Matters; and

(ix)  Regulation (EU) No 655/2014 of the European 
Parliament and of the Council of 15 May 2014 
establishing a European Account Preservation Order 
procedure to facilitate cross-border debt recovery in 
civil and commercial matters.

2.2  Court System and Jurisdiction of Courts
(a) Court System

The Bulgarian court system consists of regional courts, 
district courts, courts of appeal, Supreme Court of 
Cassation, administrative courts seated at the location of 
district courts, and the Supreme Administrative Court. In 
criminal matters, there are also military courts, а specialized 
criminal court and а specialized criminal court of appeal. 

At first instance, commercial disputes are reviewed by 
regional courts or district courts (sitting as a chamber of 
one judge). Regional courts have the general competence 
to review all cases except for those expressly assigned to 
district courts (e.g. property and rights in rem, and disputes 
of monetary value higher than BGN 50,000 (appr. EUR 
25,000) and commercial disputes of monetary value more 
that BGN 25,000 (appr. EUR 12,500). Decisions of regional 
courts are reviewed at second instance by the upper 
district courts (sitting as a chamber of three judges). First 
instance decisions of district courts are heard at second 
instance by courts of appeal. The Supreme Court of 
Cassation carries out cassation reviews of second instance 
decisions, provided, that certain admissibility grounds are 
present and the case is admitted to be reviewed on the 
merits. 

(b)	 Jurisdiction	of	Courts	

Parties cannot choose the court which is competent 
ratione materiae to hear their dispute. With respect to 
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competence ratione loci, the general rule is that a claim 
shall be brought before the court within whose geographical 
jurisdiction the permanent address or the registered office 
of the respondent is located. If the respondent does not 
have a permanent address or a registered office in Bulgaria, 
the action shall be brought before the competent court in 
Sofia. Claims over immovable properties are brought 
before the competent court in the location of the property.

Court jurisdiction may be challenged within the time limit 
for filing of a response to the statement of claim, and in 
disputes over immovable property – until the end of the 
first court hearing. 

Parties may agree on jurisdiction of a foreign court to hear 
monetary disputes where the disputes do not fall within 
the exclusive jurisdiction of the Bulgarian courts. This rule 
does not apply to maintenance disputes. Choice of court 
agreements in consumer and labour disputes would be 
valid only if they are entered into after the dispute has 
arisen. Unless otherwise agreed, a choice of court 
agreement will be deemed to grant exclusive jurisdiction 
to the designated court. 

2.3  Procedure
The main steps in first instance court proceedings in 
commercial disputes are: exchange of court papers 
between the claimant and the defendant (statement of 
claim); response to the statement of claim; additional 
statement of claim; response to the additional statement 
of claim); preparation of a report on the case by the judge 
issued as a draft in camera; first open court hearing during 
which the court reports the case and rules on the 
distribution of the burden of proof between the parties; 
other court hearing(s) for the collection of additional 
evidence, if necessary; pleadings on the merits; and 
delivery of a judgment.

The main steps in second instance (appeal) proceedings 
are: exchange of court papers between the appellant and 
the appellee (appeal, response to appeal); open court 
hearing(s); pleadings on the merits; and ruling on the 
appeal. 

The main steps in cassation proceedings are: exchange of 
court papers (cassation appeal together with statement of 
admissibility, response to the cassation appeal); if the 
cassation is admitted - an open court hearing is scheduled 
on the merits; final pleadings of the parties; and ruling on 
the cassation appeal.

The CPC provides for the submission of written pleadings 
in more complex cases; however, in practice, in most cases, 
the parties request and the court provides the opportunity 
for written submission of the parties within certain time 
limits after the final court hearing. Nevertheless, the courts 
are not permitted to rule on the merits on the dispute 
before parties’ oral pleadings.

As to the procedural issues, they are normally dealt with 
before the hearing on the merits of the case. The court 
pronounces on procedural issue with a ruling, which is 
subject to appeal only in cases when the case is terminated 
or proceedings are suspended and in other occasions 
expressly stipulated by the CPC. 

At first instance, commercial disputes in Bulgaria usually 
continue between a year or two unless in cases which are 
factually and legally not complicated, in which case the 
dispute could be resolved in approximately six months.

Court hearings are open to the public, save as when the 
law provides that particular examination or proceeding 
shall take place behind closed doors. If the claim is not 
disputed and the defendant does not appear before the 
judge, the judgment can be issued in camera, without the 
participation of the parties. In certain cases, for example in 
insolvency proceedings, the court is entitled to conduct a 
hearing behind closed doors. 

Certain documents submitted to the court may be treated 
as confidential if the party so requires and provides 
adequate reasons for that. Otherwise court cases could be 
accessed only by the parties to the proceedings and by 
court-appointed experts, as well as by any attorney-at- law 
requesting review of the court file. 

2.4 Evidence
Each party must prove the facts and circumstances which 
such party relies upon. The parties do not need to prove 
facts that are not contested, facts that are common 
knowledge or are known to the court ex officio. In its report 
on the case presented during the first court hearing, the 
court splits the burden of proof between the parties and 
rules on the facts which are not subject to proof. 

The CPC provides for the following types of evidence: 
written evidence, witness testimony, opinions by court-
appointed experts, inspections and certification. Witness 
testimony are not permitted as evidence for establishing 
certain facts that are expressly listed in the CPC.    

Disclosure is not required under the Bulgarian law. Each 
party may request the court to order the other party or a 
third person to present a specific document in their 
possession after explaining its relevance to the dispute. 

Witnesses of fact provide their testimony only orally 
before the judge in a court hearing, and parties can pose 
questions to them. Written testimonies are not allowed. 
Expert witnesses are required to present their statements 
in writing not less than a week before the court hearing. 
They must also present them orally in the court hearing, 
where the parties can ask questions and request 
clarifications. Cross-examination of factual and expert 
witnesses is allowed. 
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2.5 Costs 
(a)	 Court	Fees	and	Expenses

Upon the start of the court case the claimant is required to 
pay a proportional court fee in the amount of four per cent 
of the value of the claim. The value of the claim is 
determined as follows:

(i)  for pecuniary receivables claims - the claimed amount;

(ii)  for claim for ownership and other rights in rem to an 
immovable property - the tax value, or, in the absence 
of such value, the market price of the right in rem;

(iii)  for claims for disturbed possession - one-fourth of the 
amount of the tax value of the property;

(iv)   for claims for existence, for annulment or for rescission 
of a contract and for conclusion of a final contract - the 
value of the contract; where the contract has, as a 
subject matter, any rights in rem to an immovable 
property, the tax value of the property;

(v)  for claims for existence or termination of a lease 
contract - the amount of rent for one year;

(vi)  for claims for periodic payments for a certain period of 
time - the total amount of all payments; and

(vii)  for claims for periodic payments for undefined period 
or for life annuities - the total amount of the payments 
for three years.

The court fee for the issuance of an enforcement order 
and writ of execution is two per cent of the claimed 
amount. 

Flat court fees are established with respect to certain type 
of proceedings, e.g. insolvency claims (appr. EUR 125), or 
issuance of European Payment Order under Regulation 
(EC) No 1896/2006 or European Enforcement Order 
pursuant to Regulation (EC) No 805/2004 (appr. EUR 20).

The court fee due for the second instance review is 50 per 
cent of the court fee due for the first instance. For 
cassation reviews, the court fees are: a flat fee of BGN 30 
(appr. EUR 15) for admission to cassation, and a 
proportional fee of 50 per cent of the court fee due for the 
first instance, which is due only if a leave to cassation is 
granted. Court expenses, which are usually determined by 
the court in the course of the proceedings, may include 
expert fees, fees for collection of evidence (e.g. examination 
of witnesses) or other costs. Court fees and expenses paid 
in the proceedings could be recovered from the 
counterparty upon a request submitted to the court during 
the final court hearing of the respective court instance 
together with the party’s pleading on the merits. The party 
which claims recovery of costs must furnish evidence that 
the claimed costs have actually been paid. 

(b) Legal Fees

Legal fees are determined in a legal service agreement 
between the attorney and the client. The fees may be 

structured as a fixed fee, an hourly rate, an hourly rate with 
a cap fee or as a percentage of a certain interest in view of 
the outcome of proceedings (arrangements are not very 
common in Bulgaria, particularly in court proceedings, 
since, when ruling on recovery of costs, courts will consider 
only the fees which have been actually paid by the parties 
before the final court hearing and for which the request 
for recovery has been filed together with the pleadings on 
the merits. Therefore, a contingency fee cannot be 
recovered from the counterparty and it remains entirely an 
expense of the party which incurred it, regardless of the 
outcome of the proceedings. The rule on recovery of costs 
is that court fees, costs of proceeding and the legal fees, if 
any, shall be paid by the opposing party in proportion to 
the granted or rejected part of the claim. Legal fees may be 
considered excessive if objected by the opposing party, in 
which case the court may award only a portion of such 
fees.

(c)	 Third	Party	Funding	and	Insurance

Third party funding of court proceedings is not regulated 
in Bulgaria.

Legal costs insurance is set forth by the Bulgarian Insurance 
Code and a party to the lawsuit is free to sign an insurance 
contract to cover its legal costs.

(d) Legal Aid

Legal aid in Bulgaria is available only to individuals who 
cannot afford an attorney in criminal, civil and administrative 
cases. No legal aid is available to companies. 

(e)	 Security	Requirement	for	Foreign	Claimants

There is no special requirement for foreign claimants to 
deposit a security in order to be able to bring a claim in 
Bulgaria.

(f)	 Security	for	Costs	

The CPC does not afford the defendant to seek that the 
court orders the claimant to provide security for litigation 
costs.

2.6  Appeal
All first instance decisions in commercial disputes are 
subject to appeal before a competent second instance 
court. The appeal should be filed within 14 days from the 
date of service of the court judgement. The appellant should 
make all substantive and procedural law complaints against 
the judgment and formulate a clear request to the court of 
appeal. In addition, the claimant should present all new 
evidence and explain the reasons why this evidence was not 
presented during the first instance court proceedings. The 
appellee shall file a response to the appeal within 14 days of 
the date of service thereof. Within the same period, the 
appellee may also file a counter-appeal, which, if admissible, 
will be reviewed as long as the appeal is not returned or 
withdrawn.
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At appeal, the parties are not entitled to state new facts and 
circumstances and to present evidence which they could 
have stated or presented during the first instance court 
proceedings. In the appeal proceedings the parties are only 
entitled to:

(i)  allege any new circumstance, and cite and present any 
new evidence, only if they were unable to become aware 
of such circumstance and to cite and present such 
evidence prior to the filing of the appeal or within the 
time limit for submitting a response; and

(ii)  allege any circumstance which has occurred after the 
filing of the appeal or after the expiry of the time limit for 
a response, and cite and present evidence of any such 
circumstance.

There is no timeframe for the appeal courts to decide cases 
before them. The only general requirements that apply to all 
court proceedings in Bulgaria is that the courts (at any 
instance) shall examine and adjudicate the cases within 
reasonable time and the court has an instructive term of 
one month after the final open court hearing to issue its 
decision on the case. 

2.7  Execution of Judgements 
Execution of judgments in Bulgaria is governed by Section 
Five of the CPC. The following acts are subject to 
execution:

(i)  final judgments and rulings of the court, adverse 
judgments of second instance courts, enforcement 
orders, court settlements, as well as arbitral awards and 
rulings and settlements reached before arbitration 
tribunals;

(ii)  judgments, instruments and court settlements of 
foreign courts which are enforceable within the 
territory of the Republic of Bulgaria without an express 
proceeding; and

(iii)  judgments, instruments and court settlements of 
foreign courts, as well as the awards of the foreign 
arbitration tribunals and the settlement reached before 
such tribunals in arbitration cases, which have been 
permitted to enforcement within the territory of the 
Republic of Bulgaria.

Execution starts upon the issuance of a writ of execution 
by the court in one original copy. It is carried out by state-
appointed or private enforcement agents who open an 
enforcement case upon an application by the party in 
whose favour the writ of execution was issued. All types of 
property might be subject to execution - monetary 
receivables, immovable properties, movables, shares in 
companies, intellectual property rights, etc. 

A peculiarity of the local law is that enforcement of 
pecuniary receivables against government institutions is 
inadmissible. Monetary claims against such institutions 
shall be paid from the funds allocated for this purpose 

under their respective budgets. To this end, a writ of 
execution shall be presented to the financial authority of 
the relevant institution. If such funds are not available, the 
first-level budgetary authority concerned shall take the 
necessary measures to make an appropriate allocation in 
the next budget, at the latest. Execution is also not allowed 
against:

(i)  resources on the bank accounts of establishments 
subsidized by the budget, which have accrued as a 
subsidy, transfer or temporary interest-free loan from 
the state budget, including through the budgets of 
municipalities or through other budgets; or

(ii)  resources from the European Union and under other 
international programmes and contracts of 
municipalities and the associated national co-financing, 
as well as against any pre-financing, where such 
resources are provided for the account of the state 
budget, including through accounts for European 
Union funds.

Enforcement in the above instances is carried out pursuant 
to the rules for enforcement against governmental 
institutions.

The costs of execution depend on the claim that is subject 
to enforcement. For the enforcement of monetary claims, 
enforcement agents collect a proportional fee based on 
the amount of the claim being sought. The fee for public 
sale of immovable property is two per cent of the action 
sale price. The Tariff on the State Fees Collected by the 
Court under the CPC also provides for flat fees for any 
actions by the enforcement agent – e.g. opening of an 
enforcement case, a research of the property of the debtor, 
imposing interim measures, etc. As a general rule, only 
judgments that have entered into force are subject to 
enforcement through execution. When a judgement is 
issued, the appeal does stay the enforcement of the 
judgment, unless the law provides for the possibility of 
anticipatory enforcement (for example, where the court 
awards maintenance, remuneration and compensation for 
work).

 

2.8  Interim Measures 
Courts may order a preventative attachment of immovable 
property, freezing of a debtor’s bank accounts, pledge over 
movable properties, as well as other appropriate measures 
determined by the court, including through a suspension 
from operation of a motor vehicle and through a stay of 
enforcement.

Interim measures could be obtained before the start of a 
court case (i.e. preliminary injunction) or during the court 
review at any instance until the final completion of the 
final court hearing. The procedure starts with an application 
by the party which sought injunction as an ex parte 
proceeding. The court rules in camera without granting the 
other party the opportunity to object. Injunction shall be 
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granted in instances if, without such an injunction, it will be 
impossible or difficult for the claimant to realize the rights 
under the judgment and if the action is supported by 
convincing written evidence, or the claimant pays a 
guarantee in an amount determined by the court. 
Customarily, the amount of the guarantee is about 10 per 
cent of the secured claim. The injunction can be appealed 
by the defendant after being notified by the enforcement 
agent about the injunction. The appeal proceedings 
continue upon the claimant submitting the response to the 
defendant’s appeal after which the court is to issue in 
camera the ruling on the appeal.

The costs for obtaining interim injunction in Bulgaria are 
relatively low. Apart from the guarantee determined by the 
court as a condition for granting the injunction, the party 
shall pay a flat court fee of BGN 40 (appr. EUR 20) in case 
of preliminary injunction and fees for the enforcement of 
the injunction order. No court fee is due when an injunction 
is requested during the court case. For appeal proceedings, 
the court fee is one-half of that for the request for 
preliminary injunction, i.e. BGN 20 (appr. EUR 10), and the 
court fee is BGN 15 (appr. EUR 8) when the request has 
been made during pending court proceedings.

2.9  Simplified Procedure for Debt Recovery
Simplified procedures for debt recovery are available only 
in cases of undisputed claims. In those instances, the 
claimant may apply to the court for issuance of an 
enforcement order or an order for immediate enforcement. 
An enforcement order could be obtained for monetary 
claims or claims for handing over of replaceable movable 
properties in the amount up to BGN 50,000 (appr. EUR 25 
000). An order for immediate enforcement is issued for 
claims stemming from the documents expressly stipulated 
by the law, among which are: notary deeds or other 
contracts with notarized signatures, promissory notes, 
excerpts from the special pledge register, and excerpts 
from the books of governmental institutions, municipalities 
and banks. 

If the debtor does not object to the enforcement order 
within 14 days from the receipt thereof, the court issues a 
writ of execution. If the debtor submits a formal objection, 
the claimant shall initiate a full-scale court proceeding to 
establish its claims. In case of an order for immediate 
enforcement, along with the order, the court issues a writ 
of execution. The debtor’s objection does not suspend the 
enforcement of the order, except in the case where it 
involves a promissory note, a bill or exchange or another 
negotiable security payable to order which is equivalent 
thereto, as well as a bond or coupons attached thereto. 

Simplified procedures for debt recovery are meant to 
ensure fast and cost-efficient resolution and reduce the 
number of litigated claims. Unfortunately, in Bulgaria, the 
benefits of these procedures usually extend only to 

relatively smaller claims. In commercial disputes involving 
large commercial interests, the proceedings trigger fierce 
litigation. Most problematic are proceedings for issuance 
of orders for immediate enforcement, which are sometimes 
used as a tool to put pressure on the counterparty.

Another issue that undermines the effectiveness of the 
simplified procedures are high court fees paid by claimants 
- two per cent of the claimed amount. As a result, the 
claimant whose application for the issuance of an 
enforcement order or an immediate enforcement order are 
rejected by the court regularly challenges the court ruling, 
thus increasing work overload on courts.

3. Alternative Dispute Resolution Methods

In Bulgaria, the prevailing method of alternative dispute 
resolution is arbitration although mediation has recently 
become another important tool in resolving disputes. 

3.1  Mediation
Mediation in Bulgaria is governed by the Mediation Act.

In Bulgaria, mediation is an entirely voluntary method of 
dispute resolution, and it is not a condition precedent for 
bringing a court claim.

3.2  Arbitration
3.2.1 Governing Legislation

The International Commercial Arbitration Act (the “ICAA”) 
governs both domestic and international arbitration in 
Bulgaria. The ICAA is based on UNCITRAL Model Law on 
International Commercial Arbitration (1985). It was last 
amended in 2017 in order to clarify and supplement 
certain provisions of the act. Most importantly, the 2017 
amendment set forth that disputes in which one of the 
parties is a consumer within the meaning of the Consumer 
Protection Act are not-arbitrable and arbitral awards on 
such disputes are null and void.

3.2.2  Arbitration Agreement and Arbitrability
An arbitration agreement must be in writing, executed as a 
separate agreement or a clause in another contract 
between the parties, and must define the disputes that 
might be a subject matter of arbitration. ICAA provides 
also for tacit arbitration agreement – when the claimant 
initiates arbitration proceedings and the defendant 
participates in the proceedings without contesting the 
jurisdiction of the arbitral tribunal. 

If parties wish to refer their dispute to an arbitration court, 
they should state that clearly in their agreement. Usually, 
arbitration courts in Bulgaria have a model arbitration 
clause which can be used by the parties.
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Dispute over rights in rem or possession of a real estate, 
maintenance obligations or rights under an employment 
relationship, and disputes in which one of the parties is a 
consumer within the meaning of Consumer Protection Act 
are not arbitrable.

 

4.  Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

Enforcement of court judgments issued in a member state 
of the European Union is governed by:

(i)    Regulation (EU) No 1215/2012 of the European 
Parliament and of the Council of 12 December 2012 
on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters; and

(ii)  the CPC.

Enforcement of foreign judgements issued in a third 
country are governed by:

(i)   International Private Law Code, which is applicable to 
enforcement of court judgments issued by courts 
outside the European Union; and

(ii)    Bilateral treaties in judicial matters signed by Bulgarian 
and the country where the court judgement was 
issued.

(b)	 Enforcement	of	Arbitral	Award

Enforcement of foreign arbitral awards is governed by:

(i)   Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards; 

(ii) International Commercial Arbitration Act; and

(iii)  the CPC. 

4.2   Procedure
Court	Judgments

The procedure for enforcement of a foreign judgment 
issued in a member state of the EU differ from the 
procedure for enforcement of foreign judgment issued in 
other jurisdictions. Court judgments issued in a member 
state of the EU are subject to direct recognition and 
enforcement. Nevertheless, each party may seek 
recognition by a court order or may seek refusal of 
recognition of the court judgment. 

Court judgments issued in a third country are recognized 
and enforced in adversarial proceedings which start with a 
statement of claim by the party who seeks enforcement. 
The claimant must present a true copy of the judgment, 

authenticated by the rendering court, and a certificate 
issued by the same court that the judgment is final. These 
documents must be certified by the Bulgarian Ministry of 
Foreign Affairs. The defendants are then given an 
opportunity to present a response to the statement of 
claim. The court, on its own motion, shall verify the 
conditions for granting recognition and enforcement, 
without going into the merits of the dispute resolved by 
the foreign judgment. The court decision on the 
enforcement is subject to review by the respective court of 
appeal and by the Supreme Court of Cassation, provided, 
that cassation admissibility grounds are present.

Arbitral	Awards

Foreign arbitral awards are recognized and enforced in 
Bulgaria pursuant to the terms and conditions following 
the same procedure as the procedure for recognition and 
enforcement of foreign court judgments issued in a third 
country. The documents which must be attached to the 
statement of claim are listed in Article IV of the New York 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (the “New York Convention”). 

Recognition and enforcement of foreign court judgments 
and arbitral awards could be refused if:

(i)     the foreign court or authority did not have jurisdiction 
according to the provisions of Bulgarian law;

(ii)    the defendant was not served a copy of the statement 
of claim, the parties were not duly summoned, and 
fundamental principles of Bulgarian law, related to the 
parties’ right of defence have been prejudiced;

(iii)     there is a final judgment of a Bulgarian court based on 
the same facts, involving the same cause of action and 
between the same parties;

(iv)  court proceedings based on the same facts, involving 
the same cause of action and between the same 
parties, are brought before a Bulgarian court earlier 
than the proceedings before the foreign court; or 

(v)  the recognition or enforcement is contrary to Bulgarian 
public policy (that point was omitted during a recent 
amendment of ICAA but still would apply to 
enforcement of foreign arbitral awards on the grounds 
of the New York Convention – see point (viii) below).

Article V of the New York Convention sets forth further 
specific grounds for the recognition and enforcements of a 
foreign arbitral award:

(i)    the parties who signed the arbitration agreement were, 
under the law applicable to them, under some 
incapacity;

(ii)   the arbitration agreement is not valid under the 
governing law to which the parties have subjected it or, 
if there are no indications of that law, under the law of 
the country where the award was made;
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(iii)   the party against whom the award is invoked was not 
given proper notice of the appointment of the arbitrator 
or of the arbitration proceeding or was otherwise 
unable to present its case;

(iv)   the award deals with matters that do not fall within the 
submission to arbitration;

(v)  the composition of the arbitral body or the arbitral 
procedure was not in accordance with the agreement 
between the parties or, absent such agreement, was 
not in accordance with the law of the country where 
the arbitration took place;

(vi)  the award is not final or being set aside or suspended 
by a competent authority in which, or under the law of 
which, the award was made;

(vii)  the dispute was not arbitrable under the law of the 
country where enforcement is sought; or

(viii)  the recognition or the enforcement of the award 
would be contrary to the public policy of the country 
where recognition and enforcement is sought.

Enforcement of a foreign court judgement, issued in a 
third, non-EU country, or a foreign arbitral award, is likely 
to continue for a period of one to two years. In complicated 
cases, particularly when some evidence about foreign law 
is required, proceedings can take longer.

The parties are entitled to obtain interim measures 
pursuant to the general rules of the CPC (please see 
answer to question 2.8 above).

4.3   Costs 
The court fee due for enforcement of foreign court 
judgements or arbitral awards is BGN 50 (appr. EUR 25), 
irrespectively of the amount awarded by the judgement or 
the award. In instances when an enforcement procedure 
involves three court instances (see answer to question 4.2 
above), court fees for appeal and for cassation proceedings 
will be one-half of the fee for the first instance. The cost 
for obtaining a writ of execution based on arbitral award is 
0.2 per cent of the amount for which the enforcement is 
sought.



34 CROATIA

H
R



H
R

SEE LEGAL GROUP HANDBOOK DISPUTES RESOLUTION • 2021 35

1. General overview

The main dispute resolution methods in Croatia are (i) 
litigation, (ii) mediation and (iii) arbitration. 

Litigation remains the most prevalent method for resolving 
disputes in Croatia. A particular industry itself could, in 
some instances, be relevant for the choice of a dispute 
resolution method, however, this is, generally, not the 
case. Nevertheless, in high-value commercial agreements 
as well as M&A transactions, parties ordinarily agree to 
resolve their dispute through arbitration.

The COVID-19 pandemic has affected dispute resolution 
in Croatia in both positive and negative ways. At the 
beginning of the pandemic, Croatian courts had problems 
with setting up and holding hearings, due to the restrictions 
imposed by the Government. These restrictions 
consequently led to the temporary closure of the courts. 
During the closure, the courts were technically unprepared 
and started implementing technical conditions in order to 
set up and hold virtual hearings. However, this process 
took longer than anticipated.  During the second half of 
2020 and the beginning of 2021, some courts successfully 
implemented the technical conditions and began holding 
virtual hearings. The virtual hearings were held via Zoom 
video platform, with all the parties having their cameras 
turned on, allowing the judge and the attorneys to see 
each other. Furthermore, the judge and the attorneys 
electronically signed the minutes of the hearing, after 
which the judge shared the signed minutes with the 
parties. 

Similarly, the COVID-19 pandemic affected the 
proceedings before civil courts in terms of party and 
witness hearings. Namely, according to Art. 492.c of the 
Civil Procedure Act1  (the “CPA”), commercial courts started 
requesting from the parties in the proceedings to submit 
their respective written statements or written statements 
of the proposed witnesses notarized by a notary public. In 
such cases, the hearing of the parties or witnesses is 
reduced to merely asking questions to verify, supplement 
or clarify the allegations in those statements. Pursuant to 
the mentioned Article, the court may decide that written 
statements must be submitted no later than the conclusion 
of the preliminary proceedings. Nevertheless, if one party 
challenges a written statement submitted by the other 
party or his or her witness, or if the court considers that it 
is necessary to hear such party or witness, the court will 
not take into consideration the written statements. 

On the other hand, Croatian arbitral institutions have, 
generally, better adapted to the concept of virtual hearings, 
the main reason being that they were technically better 
equipped than the civil and commercial courts even prior 
to the COVID-19 pandemic. Furthermore, in arbitration 
proceedings, virtual hearings were known to the parties 
and possible to make use of. 

   

2. Litigation

2.1  Governing Legislation
The litigation procedure is regulated by the provisions of 
the CPA, which was significantly amended, most recently, 
on 1 September 2019. 

The significant legislative changes were related to the 
introduction of an online platform e-Communication 
(organized by the Ministry of Justice), which is intended for 
the communication between the courts and the parties via 
their respective attorneys (e.g. the court sends its decisions 
and summons to the parties through the e-Communication 
platform, and the parties send their respective motions, 
appeals etc. to the court). The amendments also led to 
significant changes to the basis for submission of a revision 
(i.e. an extraordinary legal remedy) against the final and 
binding decision of the court.

Furthermore, the amendments of the CPA made changes 
to the proceedings before the commercial courts. Namely, 
the commercial courts will now, in principle, determine the 
decisive facts of a case only from the documents in the 
case file. Also, they may ex officio request from third parties 
(e.g. Chambers of Commerce) to provide expert opinions 
or necessary information on commercial customs which 
parties regularly apply in certain commercial relations, of 
which the commercial court is not aware or does not have 
knowledge. Additionally, as previously mentioned, the 
most recent amendments of the CPA introduced the 
possibility of the court to request from the parties their 
respective “written statements” as well as “written 
statements” of the proposed witnesses, instead of holding 
the party or witness hearing. 

2.2  Court System and Jurisdiction of Courts
(a) Court System

The judicial system in the Republic of Croatia consists of 
the following judicial bodies: 

CROATIA

1  OG no. 53/91, 91/92, 58/93, 112/99, 88/01, 117/03, 88/05, 02/07, 84/08, 96/08, 123/08, 57/11, 148/11, 25/13, 89/14, 70/19,
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(i)  regular courts – municipal and county courts; and 

(ii)  specialized courts – commercial courts, administrative 
courts, misdemeanour courts, the High Commercial 
Court of Croatia, the High Administrative Court of 
Croatia and the High Misdemeanour Court of Croatia. 

The highest court is the Supreme Court of Croatia.

The CPA does not contain a specific legal definition of a 
“commercial dispute”. Disputes regulated by the CPA are, 
generally, defined by a broader term of “civil disputes”, 
which includes disputes with both more- and less-
prevailing commercial character. However, a more concrete 
interpretation what a “commercial dispute” entails can be 
found in the rules governing subject matter competence of 
commercial courts in civil disputes. 

First instance courts that hear commercial disputes in 
Croatia are the commercial courts. Appeals to the 
commercial courts’ decisions are heard by the High 
Commercial Court of Croatia, while the Supreme Court of 
Croatia is competent for deciding on extraordinary 
remedies submitted in commercial disputes.

(b)	 Jurisdiction	of	Courts	

Commercial courts are competent to decide matters in the 
first instance with respect to: 

(i)  disputes between legal entities, disputes between 
legal entities and small businesses, including sole 
traders; disputes between small businesses, including 
disputes between sole traders if the dispute concerns 
their business activity, unless an exclusive competence 
of the municipal or other courts is established for 
such disputes; 

(ii)  disputes arising from the establishment, work and 
termination of trading companies, and the disposal of 
membership and membership rights in trading 
companies; 

(iii)  disputes between members of trading companies 
themselves and between members of a trading 
company and a trading company affiliated to the 
management of the respective trading company, 
disputes related to the performance of a trading 
company’s business and rights and obligations of 
members of a trading company arising from their 
position in the trading company, disputes between 
the president and members of the management board 
or supervisory board of a trading company and a 
trading company or its members which arise in 
relation to their work in the trading company or for 
the trading company; 

(iv)  disputes regarding the liability of members of a trading 
company, a member of the management board or 
supervisory board of a trading company for the 
liabilities of the trading company; 

(v)  disputes in which one of the parties is a person in 
respect of which bankruptcy proceedings have been 
commenced, regardless of the character of the other 
party and all disputes arising from bankruptcy, unless 
an exclusive competence of the municipal court is 
established for such disputes or competence of other 
courts is prescribed by the law. Disputes initiated 
before the legal consequences of opening of 
bankruptcy procedure occurred will be settled before 
the bankruptcy court; 

(vi)  disputes related to ships and navigation on the sea 
and inland waterways, and in disputes to which 
navigation law is applied (i.e. navigational disputes); 

(vii)  disputes related to airplanes and disputes to which air 
navigation law applies; 

(viii)   disputes related to the protection and use of industrial 
property, copyright and related rights and other 
intellectual property rights, the protection and use of 
inventions and technical advances and trade name, 
unless regulated otherwise by the law; 

(ix)  disputes arising from the acts of unfair market 
competition, monopolistic agreements and disruption 
of equality on the single market of Croatia; and

(x)  disputes between persons from point (i) above in 
which other natural persons or legal entities are also 
participating as co-litigants.

The respondent may object to the commercial court’s 
subject matter jurisdiction and the same court can ex officio 
declare itself incompetent due to the lack thereof, at the 
latest, until the respondent begins the discussion on 
merits. After the respondent begins the discussion on 
merits, the court can ex officio, or upon the respondent’s 
objection on the subject matter jurisdiction, declare itself 
incompetent for cases within the jurisdiction of another 
court only when expressly provided by law. 

In terms of choice-of-law clauses giving jurisdiction to 
foreign courts, Regulation (EU) No 1215/2012 of the 
European Parliament and of the Council of 12 December 
2012 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters (the 
“Regulation Brussels I”) applies directly in Croatia. 
However, the Regulation Brussels I will not apply if there is 
no international element between the parties, i.e. if the 
domicile or seat of the respondent is in Croatia, and if 
there is no foreign relationship that would be relevant for 
the jurisdiction determination. Therefore, the parties can 
agree to the jurisdiction of a foreign court only if one of 
the parties has domicile or seat in another country. 

If there is an international element between the parties, 
and the Regulation Brussels I is applied, in accordance with 
Art. 25 of the Regulation Brussels I, the parties can agree 
on the jurisdiction of a foreign court, unless the agreement 
is null and void as to its substantive validity under the law 
of that EU member state. In that regard, the Regulation 
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Brussels I requires that an agreement giving jurisdiction to 
a foreign court shall be either:

(i) in writing or evidenced in writing;

(ii)  in a form which corresponds to the practices which 
the parties have established between each other; or

(iii)  involving international trade or commerce, in a form 
which corresponds to the usage the parties are or 
ought to have been aware of, and which, in such trade 
or commerce, is widely known to, and regularly 
observed by, the parties to an agreement of the type 
involved in the particular trade or commerce 
concerned.

2.3  Procedure
A commercial dispute is commenced by one party (i.e. a 
plaintiff) filing a lawsuit against the other (i.e. a defendant) 
before the competent commercial court. In limited 
circumstances, if the defendant is the Republic of Croatia, 
CPA provides that, prior to filing a lawsuit, the prospective 
plaintiff is obligated to submit a request for amicable 
dispute settlement to the competent state attorney’s 
office, except in those cases where special laws establish a 
legal deadline for filing a lawsuit. After filing the lawsuit, 
the commercial court will be obliged, within 60 days from 
the receiving the lawsuit, to deliver the filed lawsuit to the 
defendant.  Upon receipt, the defendant has between 30 
and 45 days (as determined by the court) to submit a 
written statement of defence in relation to the lawsuit. If 
the defendant fails to submit the written statement of 
defence within the provided time limit, the commercial 
court can render a default judgement. At the same time 
the court delivers the lawsuit to the defendant, in principle, 
it also delivers the summons for a preparatory hearing.

At the preparatory hearing, the parties are obliged to 
submit all documents that may serve as evidence in the 
court proceedings, bring objects that should be examined 
by the court, as well as to propose factual and expert 
witnesses to be heard by the court. If the court requested 
from the parties their “written statements” or the “written 
statements” of the proposed witnesses, instead of holding 
the party or witness hearing, such written statements 
could be submitted no later than the conclusion of the 
preparatory hearing. Additionally, if the parties fail to 
present some facts or to offer some evidence before the 
conclusion of the preparatory hearing, it would be possible 
to present the new facts or offer new evidence during the 
main hearing only if the parties were not able to present or 
propose them before the conclusion of the preliminary 
proceedings due to reasons out of their own fault.  

When the commercial court considers that the case has 
been heard to such an extent that a decision may be made, 
the court shall rule that the trial has been concluded, after 
which it will render its judgement. 

The court is entitled to dismiss a lawsuit if it determines 
that: 

(i)       a lawsuit does not fall within the court’s jurisdiction; 

(ii)      a lawsuit is filed late, if special regulations set a 
deadline for filing a lawsuit or before filing a lawsuit;

(iii)  the procedure of an alternative dispute resolution of 
the dispute provided by the law has not been carried 
out, and the law stipulates that in such case the 
lawsuit shall be dismissed;

(iv)  litigation involving the claim is already pending 
between the same parties; 

(v)  a final and binding judgment has been previously 
delivered in that case; 

(vi)   a court settlement has been reached on the subject 
matter between the parties;

(vii)  the plaintiff has no legal interest in filing a complaint 
for a declaratory judgment;

(viii)  the parties do not pay in advance the cost of a 
temporary representative (where applicable);

(ix)  the plaintiff or his/her representative, who are in a 
foreign country and have not appointed a 
representative in the Republic of Croatia, when filing 
the lawsuit, fail to appoint a representative to receive 
communications from the court in the Republic of 
Croatia; 

(x)     the plaintiff does not deposit funds to cover the costs 
of the appointment and work of the respondent’s 
representative for receiving communications from the 
court on the basis of a court ruling against which no 
appeal is permitted within the time limit set by the 
court in its ruling; 

(xi)  in a lawsuit filed against the Republic of Croatia, a 
decision on the request for a peaceful solution of the 
dispute has not yet been rendered or the time limit of 
three months from the date of submission of such 
request has not expired;

(xii)  the plaintiff has no legal interest in requesting the 
court to render the condemnatory judgment for the 
performance of the claim before its maturity; or

(xiii)   in relation to the same lawsuit, other litigation already 
exists at the same time.

Taking into consideration the court practice in Croatia, the 
likely time frame for rendering a judgment by the first 
instance court in a commercial dispute is approximately 
2-3 years.

Court hearings are, generally, public. However, the court 
may exclude the public during the entire trial, or a portion 
thereof, if it is required in the interest of morality, public 
order or state security, to keep confidential military, official 
or business secrets, or for the protection of the private life 
of the parties, but only to the extent which, in the opinion 
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of the court, would be absolutely necessary and in 
extraordinary circumstances in which the presence of the 
public could be harmful to the interest of justice. The court 
may also exclude the public if the measures for maintenance 
of order during the court proceedings, as provided by CPA, 
are not sufficient to ensure undisturbed course of the trial. 
Such exclusion of the public does not include the parties, 
its representatives, or intervenors. 

Documents in the case file are, generally, available only to 
the parties in the lawsuit. However, if a third party has a 
legal interest in the lawsuit (e.g. intervenors, bankruptcy 
creditors, etc.) and requests access to the case documents, 
the court may allow such third parties to inspect the 
documents.

 

2.4  Evidence
The court decides, at its discretion, after conscientious and 
careful assessment of all the evidence presented, 
individually and as a whole, and taking into consideration 
the results of the entire proceedings, which facts it finds 
proven. If the court cannot establish a fact with certainty, 
it shall rule on the existence of such fact by the application 
of the burden of proof rule. Since there are no provisions 
that regulate which party in the court proceedings must 
prove certain fact, the general burden of proof rules are 
applied, such as:

(i)       the existence of a fact stated in the proceedings must 
be proven by the party deriving its rights from that 
fact;

(ii)     the party is obliged to prove those facts which are 
necessary for the success of such party’s claim;

(iii)    the burden of proof should be borne by the party in 
whose interest the court takes a certain fact to be 
true (proven);

(iv)  those facts on which a certain right is based should be 
proven by the party invoking that right, and those 
facts which exclude the existence of that right or 
revoke that right should be proved by the party 
challenging such right; and

(v)     the truth of a certain statement should be proven by 
the party claiming that a certain fact exists, and not by 
the one denying its existence.

Moreover, in a commercial dispute, the parties can, as 
evidence, submit documents, propose hearings of factual 
witnesses or the parties themselves, propose the 
engagement of expert witnesses for the determination of 
facts for which expert knowledge is necessary, and 
propose on-site inspection of movables or real estate. 

The provisions of the CPA do not regulate disclosure in 
litigation.

According to the provisions of the CPA and the main 
principles of litigation in Croatia, a factual witness gives his 

or her oral statement during the hearing before the court, 
and, in that respect, each party has a right to cross-examine 
the factual witness. 

On the other hand, the court shall determine whether an 
expert witness shall only present his or her findings and 
opinion orally at the hearing or also submit them in writing 
before the hearing. The court shall set a time limit for the 
submission of written findings and opinions by an expert 
witness. 

 

2.5  Costs 
(a)	 Court	Fees	and	Expenses

When filing a lawsuit, the plaintiff must bear the costs of 
the court fees which are prescribed by the Regulation on 
the Tariff of Court Fees (OG no. 53/2019), and which are 
calculated according to the value of the subject matter of 
the dispute. The maximum amount of the court fees for 
filing a lawsuit is limited to HRK 5,000 (approx. EUR 675). 
Also, the plaintiff is obliged to bear the costs of the court 
fees for rendering the court decision, which court fees are 
calculated in the same way as the court fees for filing a 
lawsuit.

A party entirely non-prevailing in a lawsuit is obliged to pay 
the costs of the opposing party, as well as and the costs of 
his or her intervenor.  

(b) Legal Fees

The legal fee arrangements are regulated by the Tariff on 
Fees and Reimbursement of Attorneys’ Fees. The fees are 
calculated according to the range of value of the subject 
matter of the dispute. More specifically, a definite number 
of points are assigned to certain value range, wherein one 
point has a value of HRK 10 (approx. EUR 1.35). Thus, if 
the subject matter value is HRK 500,000 (approx. EUR 
67,567), the attorney will have the right to claim from the 
opposing party 500 points in the value of HRK 5,000 
(approx. EUR 675). The foregoing calculation method 
applies to one procedural action at a time (filing the lawsuit, 
submission of motion, representation of party on a hearing, 
etc.). The maximum amount of legal fees for a single 
procedural action is limited to HRK 100,000 (approx. EUR 
13,513) increased for VAT of 25 per cent, for the total of 
HRK 125,000 (approx. EUR 16,891). The attorney’s fees 
regarding the drafting and submission of motions are 
limited up to four motions during the whole first instance 
court proceedings.

The Tariff permits that, in civil law cases, the attorney and 
the client may agree on a contingency fee in writing; 
however, the maximum amount of the contingency fee is 
limited to 30 per cent of the total award amount, as decided 
by the court. Notwithstanding the agreement between the 
client and attorney regarding the contingency fee in a civil 
court proceeding, the party can only seek the reimbursement 
of its attorney’s fees calculated according to the value of 
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the subject matter of the dispute as described above. 

Additionally, the attorney and the client can agree on a fee 
calculated by the hour, which, according to the 
aforementioned Tariff cannot be less than HRK 250 
(approx. EUR 33). However, as explained above, in a civil 
court proceeding, the party can only seek the 
reimbursement of its attorney’s fees calculated according 
to the value of the subject matter of the dispute.

In most instances, the party and his or her attorney enter 
into a fee arrangement calculated according to the value of 
the subject matter of the dispute.

The costs of legal fees related to court proceedings can be 
recovered from the opposing party if the party seeking the 
reimbursement of costs prevails in the lawsuit.

(c)	Third	Party	Funding	and	Insurance

No provisions prohibit third-party funding in Croatia.

A party may enter into an agreement on insurance (costs) 
of legal protection with certain insurers. Such insurance is 
regulated by the provisions of the Insurance Act.

(d) Legal Aid

According to the provisions of the Free Legal Aid Act, the 
beneficiary of the legal aid can only be a natural person, 
and not legal entities. Therefore, if one of the parties is a 
natural person, such natural person would have the right 
to legal aid under the condition that he or she complies 
with all the requirements prescribed by the Free Legal Aid 
Act. In that regard, the Free Legal Aid Act does not include 
a commercial dispute as one the court procedures in which 
legal aid can be obtained. However, legal aid can 
exceptionally be granted in civil court procedures when 
such a need arises from the specific life circumstances of 
the applicant and members of the household. 

Therefore, legal aid may be granted:

(i)    in a more complex procedure;

(ii)    if a person does not have the ability to represent 
himself/herself;

(iii)  if a person’s financial situation is such that the payment 
of the necessary professional legal assistance could 
jeopardize such person’s subsistence and/or the 
subsistence of members of such person’s household, 
and in accordance with the special assumptions relating 
to such person’s financial situation;

(iv) if it is not a case of reckless litigation;

(v)  if, in the period of six months prior to the date of 
application for legal aid, the person’s application has 
not been rejected due to intentional provision of 
incorrect information;

(vi)  if a person is not provided with legal assistance under 
special regulations;

(vii)  if a person’s total income and the income of such 
person’s household members do not exceed the 

amount of the budget base per month per household 
member (at the present time, HRK 3,326 or approx. 
EUR 449); or

(viii)  if the total value of property owned by a person and 
owned by the members of such person’s household 
does not exceed the amount of 60 budget bases (at 
the present time, HRK 199,560 or approx. EUR 
26,967).

(e)	 Security	Requirement	for	Foreign	Claimants

A foreign plaintiff is not obliged to deposit a security for 
the litigation cost in order to file a lawsuit in Croatia.

(f)	 Security	for	Costs	

A foreign plaintiff shall, at the request of the defendant, be 
obliged to provide an appropriate insurance of legal 
expenses, unless decisions on costs of court proceedings 
by Croatian courts are recognized in the country where 
the plaintiff resides or has its seat. Such insurance is, 
generally, provided in cash, but the court can approve 
some other appropriate form of insurance.

In that regard, the defendant is obliged to submit a request 
for security of litigations cost, at the latest, at a preparatory 
hearing. If the preparatory hearing is not held, then such 
request must be submitted before the discussion on the 
merits of the case.

Also, the defendant is not entitled to seek the insurance of 
litigation cost:

(i)    if the claim relates to the plaintiff’s employment in 
the Republic of Croatia;

(ii)    in the case of matrimonial disputes or disputes 
concerning the establishment or contestation of 
maternity or paternity, and in the case of statutory 
maintenance;

(iii)  in the case of a counterclaim; or

(iv)  if the plaintiff has the right to asylum in the Republic 
of Croatia.

2.6  Appeal
The main rules governing appeal against judgements are 
applicable both to civil and commercial disputes. 

A judgement can be challenged:

(i)    because of a procedural violation of the civil procedure 
rules (such as violation of the audi alteram partem 
principle, if the judgment exceeds the claim, if the 
public was unjustifiably excluded from the trial, etc.);

(ii)    in the case of incorrect or incomplete assessment of 
the facts; and 

(iii)    in the case of incorrect application of the substantive 
law.

New facts and evidence in the appellate procedure may be 
stated only in limited circumstances, namely, if they are 
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related to the grounds for appeal concerning a procedural 
violation of the law. 

Interested parties can file an appeal against a judgment of 
the first instance court within 15 days as of the receipt of 
the first instance court’s decision. In disputes concerning 
promissory notes and cheques, the period for filing an 
appeal is much shorter, i.e. eight days as of the receipt of 
the first instance court’s decision. 

Upon receipt of an appeal, the first instance court inspects 
if the appeal complies with the formal requirements. Upon 
confirming the foregoing, the first instance court forwards 
the appeal to the second instance court. The second 
instance court can decide to: (i) reject the appeal as being 
untimely, incomplete or inadmissible, (ii) set aside the 
judgement and refer the case back to the first instance 
court for retrial, (iii) set aside the judgement and dismiss the 
claim, (iv) reject the appeal and confirm the first instance 
court’s judgement, or (v) amend the first instance court’s 
judgement. 

In Croatia, the average period for a second instance court to 
decide on an appeal request is approx. two years. However, 
in practice, the time frame likely exceeds the two-year 
period.

2.7  Execution of Judgements 
A creditor can commence the enforcement procedure 
before the competent court based on enforcement title 
documents (such as enforceable court decision, judicial 
settlement, arbitration award, administrative decision, 
notarial decision, notarial deed, etc.). The competent court 
issues an enforcement order if the creditor’s request for 
enforcement is suitable for decision-making; otherwise, 
the court will dismiss the request. 

Both parties are entitled to appeal the enforcement order, 
but the appeal does not suspend the enforcement because 
it can be carried out even before the enforcement order 
becomes final. During the enforcement procedure, a 
debtor can submit a motion to suspend enforcement if the 
debtor proves that the enforcement would probably cause 
an irreparable damage or a damage difficult to compensate, 
or if the suspension of the enforcement is necessary to 
prevent violence. 

Enforcement is carried out on the debtor’s assets, in the 
manner as proposed by the creditor and approved by the 
court. The enforcement order may be delivered to the 
debtor’s employer or bank if the enforcement concerns a 
monetary claim, and the purpose of which is seizure and 
transfer of the amount owed to the bank account of the 
creditor. The object of enforcement can also be real and/
or moveable property in instances when it is necessary to 
carry out the procedure of a foreclosure or auction sale. 
Upon obtaining cash from the sale of the debtor’s property, 
the corresponding amounts are distributed to the creditors. 

If the creditor’s claim is monetary, based on an enforceable 
court judgement, the creditor can submit a request to the 
Croatian Financial agency (“FINA”) for direct payment of 
the funds from the debtor’s bank accounts.The costs 
depend on whether the proceedings are initiated before a 
court or a notary public, and include court or public notary 
fees regulated by official tariffs. The costs generally depend 
on the value of the dispute/claim. 

A filed appeal suspends the execution of the first instance 
court’s judgment. However, if the court judgement is final 
and binding, the appeal filed within the enforcement 
procedure commenced on enforcement title document 
(enforceable court judgement), does not suspend the 
enforcement of the court judgement.

 

2.8  Interim Measures 
The Enforcement Act regulates two basic categories of 
interim measures: (i) interim measures aimed to secure a 
monetary claim and (ii) interim measures aimed to secure a 
non-monetary claim. 

Preliminary interim measures can be imposed before the 
initiation and during the court proceeding, as well as when 
the first instance court’s proceeding has been completed 
and resulted in a decision in the creditor’s favour, until the 
enforcement is carried out. This type of measure secures 
the preservation of monetary claims prior to the 
enforcement procedure.

For the imposition of an interim measure aimed to secure a 
monetary claim, the creditor must prove the existence of 
the claim (to the level of probability) and the risk that, 
absent such interim measure, the debtor may prevent or 
significantly impede the recovery of debt. 

For the imposition of an interim measure aimed to secure a 
non-monetary claim, in addition to the aforementioned 
prerequisites, the creditor must also prove that the lack of 
the proposed interim measure could result in violence and/
or irreparable damage.

Even though the provisions of the CPA are applied in the 
procedure regarding the interim measures accordingly, the 
court may not be obliged to require the debtor to respond 
to the submitted creditor’s request for the issuance of 
interim measure, considering the purpose of the proposed 
interim measure and the urgency of such action. 

All costs depend on the value of the dispute/claim. As 
indicated in the answer to 2.5(a) above, the maximum 
amount of the court fees for filing the proposal is limited to 
HRK 5,000 (approx. EUR 675), while the amount for 
resolutions rendered in enforcement procedures is limited 
to HRK 2,500 (approx. EUR 337). According to the official 
tariff, lawyer’s fees for the preparation of a proposal for 
imposition of interim measure cannot exceed HRK 100,000 
(approx. EUR 13,200). 
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2.9  Simplified Procedure for Debt Recovery
An enforcement procedure before a notary public can be 
considered a simplified procedure. In such instance, the 
creditor initiates the procedure by submitting an 
enforcement proposal based on an authentic document, 
namely, an invoice, bill of exchange and protest check, 
public document, business book statement, legally certified 
private document, special public documents, etc. A public 
notary then sends a letter to the debtor containing a 
request for voluntary payment within 15 days, with a notice 
that the enforcement proposal has been submitted. If the 
debt is not settled within the provided time frame, the 
public notary issues an enforcement order. The debtor may 
object within eight days as of the receipt of the order which 
brings the case to the court. 

As indicated in the answer to 2.7 above, a simplified debt 
recovery procedure on monetary resources (i.e., bank 
account) of the debtor can also be carried out by FINA. 

The procedure before FINA seems to be the fastest and 
least expensive procedure for most creditors. However, a 
strict and rigid formality of the procedure and the 
impossibility to enforce foreign court decisions are the 
biggest drawbacks of this simplified procedure.

3. Alternative Dispute Resolution Methods

Available alternative dispute resolution mechanisms both 
in civil and commercial disputes are (i) arbitration and (ii) 
mediation.  

3.1  Mediation
The main codification of rules on mediation in Croatia is 
the Mediation Act2 (“MA”), which regulates mediation in 
civil, commercial, labour, and other disputes regarding the 
rights that parties are free to dispose of, and irrespective 
of whether a judicial, arbitration or other proceeding is 
pending regarding the subject matter of mediation. 

Other legislation may also contain some specific rules on 
mediation procedure in a specific subject matter, such as 
the Labour Act3, the Consumer Protection Act4, the Family 
Act5 and the Insurance Act6. The CPA contains specific 
rules on compulsory mediation in proceedings in which the 
opposing party is the Republic of Croatia (see our answer 
to 2.3 above).

Mediation is not compulsory in commercial disputes in 
order to bring a claim before the competent court. 

An exception exists in instances when the opposing party 
is the Republic of Croatia, in which mediation is compulsory 
and the claim cannot be brought before the court if 
mediation has not been previously attempted. 

3.2  Arbitration
3.2.1 Governing Legislation

The main legislation in Croatia is the Arbitration Act7, 
which has been in force since 2001 and which was written 
based on the UNCITRAL Model Law on International 
Commercial Arbitration of 1985 (the “Model Law”). Even 
though the Model Law was amended in 2006, the Croatian 
Arbitration Act has not had any amendments, including in 
the last five years. 

3.2.2  Arbitration Agreement and Arbitrability
Parties can include the arbitration clause in a commercial 
agreement, or they can conclude a separate arbitration 
agreement. Generally, for the validity of an arbitration 
agreement, the AA requires a written form including an 
explicit and clear will of the parties to submit their dispute 
to arbitration, as well as a clear designation of the type of 
arbitration (institutional or ad hoc). 

Parties can agree upon the competence of a domestic 
arbitration with regard to all freely disposable rights. In 
that respect, it should be noted that matters on which the 
parties cannot agree by a special agreement or in relation 
to which they cannot dispose of their rights within civil or 
administrative procedure (recognition or waiver of the 
claim, conclusion of court settlement) are not arbitrable. 
Examples of such non-arbitrable matters involve status 
issues, such as matrimonial and family relations (e.g. 
determination of motherhood and fatherhood, divorces, 
annulment of marriage). 

 

4.  Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

The Regulation Brussels I is directly applicable and is the 
main legislation governing enforcement of foreign 
judgements. Enforcement of other foreign judgements not 
falling under the scope of the Regulation Brussels I is 
governed by the Private International Law Act8  (“PILA”). 

2 �Official�Gazette�18/11.
3 �Official�Gazette�93/14,�127/17,�98/19.
4 �Official�Gazette�41/14,�110/15,�14/19.

5 �Official�Gazette�103/15,�98/19.
6 �Official�Gazette�30/15,�112/18,�63/20,�133/20.
7 �Official�Gazette�88/01.

8 Official�Gazette�101/17.
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(b)	 Enforcement	of	Arbitral	Award

Rules on enforcement of foreign arbitral awards are 
included in the AA.

4.2  Procedure
Pursuant to the Regulation Brussels I, judgments rendered 
in one EU member state shall be automatically recognized 
in other EU member states. Under the Croatian Enforcement 
Act9, the Croatian courts enforce foreign court judgments if 
they satisfy the conditions for recognition and execution as 
prescribed by an international agreement or the law. 
Enforcement or security measures cannot be performed 
against the property of a foreign state without a previous 
consent from the Croatian Ministry of Justice, except when 
the foreign state has already consented to such 
enforcement.  

Recognition and enforcement of international arbitral 
awards may be sought under Article 40 of the AA. Arbitral 
awards issued by an arbitral tribunal in Croatia are directly 
enforceable, except if the parties have explicitly agreed that 
the award can be challenged before the arbitral court of 
higher instance. Reasons for refusal of recognition and 
enforcement are explicitly stated in the AA and are, among 
others, invalidity of the original arbitration agreement, 
procedural unfairness, non-arbitrability of the subject 
matter of the dispute and reasons of public policy.

In order to gain recognition of a foreign decision (judgement, 
court settlement or administrative decision in certain cases), 
the applicant should provide: (i) the respective foreign 
decision and (ii) the proof that the decision is final and non-
appealable. For enforcement of a foreign decision, along 
with the foregoing documents, the applicant should also 
provide the enforcement clause issued by the foreign court 
that issued the decision.

If the above prerequisites are met, the competent Croatian 
court will render a resolution on recognition and/or 
enforcement of the foreign judgement. Each party may 
appeal the resolution within 15 days as of the receipt of the 
resolution. 

The AA provides that the court must allow the opposing 
party to respond to the proposal for recognition of the 
arbitral award as the main matter in the procedure. The 
court must also allow the opposing party to respond to the 
enforcement proposal, provided, this would not jeopardize 
the satisfactory completion of the enforcement procedure.

The Croatian court will refuse to recognise a foreign 
decision if (i) the opposing party claims there has been a 
violation of the right to participate or there have been 
other procedural irregularities, (ii) the case falls under the 
exclusive jurisdiction of a Croatian court or administrative 
authority, (iii) there is already a final decision on the matter 
– res iudicata, (iv) there is already a proceeding pending 
before a Croatian court between the same parties, or (v) 
the recognition of the decision would be contrary to the 
Croatian public order.

The duration of the procedure varies on a case-by-case 
basis. However, the approximate duration may be between 
one and four years.

A party can request from the court to impose interim 
measures to secure the claim.

4.3  Costs 
All costs highly depend on the value of the dispute/claim. 
In case of requesting enforcement of a foreign judgement 
or and arbitral award, the total amount of costs is likely to 
be higher than in the case of enforcement of a judgment 
issued by a Croatian court or arbitration tribunal due to the 
costs of certified translations, apostilles, delivery costs, etc.

9 �Official�Gazette�112/12,�25/13,�93/14,�55/16,�73/17,�131/20.
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GREECE

1. General overview

The main dispute resolution methods used in Greece are 
(a) litigation proceedings, (b) out of court settlements, (c) 
arbitration and (d) mediation. The majority of cases are 
resolved through litigation. In these cases, the judicial 
proceedings usually initiate following the filing of a civil 
claim and are not completed sooner than 8-16 months (of 
course this is subject to each case’s complexity, submitted 
evidence and documentation etc.). Out of court settlements 
is a common method among opponent parties who seek 
to avoid lengthy and costly judicial proceedings. Only a 
small number of cases are resolved through arbitration, 
while the method of mediation in commercial law disputes 
is recently gaining ground due to its partly mandatory 
nature. The industry is not relevant for choice of a particular 
dispute resolution method; the choice is rather relevant to 
the intensity of the dispute and the margin of mutual 
concessions between the opponent parties.

As is the case with almost every country worldwide, the 
COVID-19 pandemic affected dispute resolution in Greece 
as well. However, the Greece’s judicial system regarding 
litigation could not easily adapt to the new conditions and 
benefit from introducing alternative types of procedures 
(e.g. virtual hearings). Therefore, most of the proceedings 
were suspended and the vast majority of cases were 
postponed. However, the mediation proceedings 
continued to take place via online platforms, such as 
ZOOM, TEAMS, Skype, etc.

 

    

2. Litigation

2.1  Governing Legislation
The procedure before the Greek civil courts is regulated by 
the Greek Code of Civil Procedure (‘GCCP’). The Law 
4335/2015, which was published in the Government 
Gazette in August 2015 and came into effect on the 1st of 
January 2016, brought a series of innovations in the civil 
procedure with the aim to accelerate the process of 
administration of judicial cases. The most significant 
changes include the following: 

(i) Τhe oral procedure was abandoned and substituted by 
an exchange of written submissions (“Briefs”) between the 
litigant parties. Witnesses are no longer orally examined at 
the trial, unless the Court considers that such an 

examination is necessary in order to determine the facts of 
the case. So, in the exceptional case that the court 
considers that the dispute has not been made sufficiently 
clear and considers that special grounds justify the oral 
examination of witnesses, it can issue a preliminary 
decision summoning witnesses to an examination hearing.

(ii)  Completely different deadlines for the litigant parties to 
submit their “Briefs” and supporting documentation 
were set.

(iii)  Several provisions regarding interim measures were 
also amended.

(iv)  Overhaul of the legal framework regarding enforcement 
of judgments in civil and commercial matters.

2.2  Court System and Jurisdiction of Courts
(a)    Court System

The courts are divided into administrative, civil and 
criminal. Disputes of an administrative nature fall under 
the jurisdiction of the administrative courts. Disputes of 
civil nature and voluntary jurisdiction fall under the 
jurisdiction of the civil courts. Finally, the jurisdiction on all 
sorts of criminal behaviour (i.e. misdemeanours and 
felonies) belongs to the jurisdiction of the criminal courts. 

The hierarchy of civil courts includes Magistrates Courts 
and Courts of First Instance (the latter are further divided 
into single-member and multi-member courts) which are 
both first instance courts, Appeal courts which are second 
instance courts and the Supreme Court (“Areios Pagos”) 
which acts as a court de cassation. Namely, it examines only 
legal matters and in the event of acceptance of the 
recourse the case is re-introduced before the Appeal court 
for a re-trial.

(b)				Jurisdiction	of	Courts	

In general terms, the competence of the courts is 
determined on the basis of two elements: (i) local 
competence (ratione loci) and (ii) monetary competence 
(ratione materiae). 

The GCCP contains several rules which determine the 
local competence, the most important of which are the 
following: Article 22 establishes the general rule that an 
action shall be brought in the court of first instance within 
whose area of jurisdiction the defendant is domiciled. 
Furthermore, pursuant to Article 33 GCCP, disputes arising 
from contractual liability shall be brought in the courts 
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within whose area of jurisdiction the contract was 
concluded or the place of performance of the obligation in 
question was set. Lastly, tort disputes shall be brought in 
the courts for the place where the harmful event occurred.

The GCCP also allows the litigant parties to conclude 
jurisdiction clauses and “choose” the local court of their 
choice. Besides, the EU Regulation No 1215/2012 “on 
jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters” is also 
applicable. More specifically, according to Article 25 of the 
said Regulation, if the parties, regardless of their domicile, 
have agreed that a court or the courts of a Member State 
are to have jurisdiction to settle any disputes which have 
arisen or which may arise in connection with a particular 
legal relationship, that court or those courts shall have 
jurisdiction, unless the agreement is null and void as to its 
substantive validity under the law of that Member State.

As regards ratione materiae, in monetary disputes 
Magistrates Courts are competent to adjudicate claims up 
to EUR 20,000, Single-member courts are competent to 
adjudicate claims between EUR 20,001 and EUR 250,000 
and Multi-member courts are competent to adjudicate all 
claims exceeding EUR 250,001.

2.3    Procedure
The judicial proceedings are formally initiated with the 
filling of the claim with the competent court secretariat 
and service to the defendant(s). All time frames are 
calculated by reference to the filling date of the claim. As 
analysed above, the previous partially oral proceedings are 
now replaced by an exclusively written procedure. 

As to the time-frames these have as follows: Following the 
filling of the claim, the plaintiff has a deadline of 30 days to 
serve the claim to the defendant, (60 days if service is to 
be made abroad). The defendant has a time-frame of 100 
days to file with the secretariat its pleadings and evidential 
material (130 days if the defendant is a foreign party). 
Interventions, third-party notices, notices, enjoinments 
and counter-lawsuits are submitted and served to all 
parties within a term of 60 or 90 days (if the defendant is 
a foreign resident or of an unknown residence) starting 
from the filing of the claim, with the exception of the 
intervention following a third-party notice or notice 
submitted and served within a term of ninety days from 
the filing of the lawsuit. 

Thereafter, the parties have a deadline of 15 days to 
prepare and file their addendum. The case is then 
considered as “closed”. Following this date, the secretariat 
appoints the case to a judge for review and sets a trial date 
no more than 30 days later. The “trial” however is just a 
typical formality in the sense that no advocacy takes place 
nor witnesses are examined. 

With respect to foreign parties this is what these time-
frames look like in a schematic illustration below.

Courts are not entitled to dismiss a claim before parties’ 
written pleadings on procedural issues and on the merits 
of the dispute. This means that the court issues a sole 
judgement both on the admissibility, as well as on the 
merits. However, should the court decide to reject the 
claim on procedural grounds (i.e. inadmissibility due to lack 
of precision) it will not deal with the merits at all.

The likely timeframe for a first instance court to decide a 
commercial dispute can range from 6 to 18 months, 
depending on the characteristics of each specific case.

In Greece, civil hearings are conducted in public; 
consequently, all members of the public may obtain 
information on ongoing proceedings. However, the public 
does not have access to the case-file, neither is allowed to 
obtain the pleadings or evidence in relation to ongoing 
proceedings unless he or she demonstrates a specific 
legitimate interest, namely that his or her rights or 
obligations are directly affected by the outcome of the 
case.

2.3    Evidence
The burden of proof vests basically with the plaintiff. 
However, in practice all parties have the burden of proving 
their own allegations and in convincing the court that the 
relief sought must - or must not - be awarded. The means 
of evidence accepted by the GCCP include, among others, 
affidavits, documentary evidence, witness testimonies, 
expert opinions and confession; the first three are those 
most commonly used in litigious cases.

All evidence is disclosed to the parties in order for them to 
have the opportunity to effectively contradict each other’s 
arguments and allegations. There are only limited 
exceptions to the said rule, mostly with regard to client-
attorney privilege, as well as the Greek data protection 
laws and regulations.

Filling�of 
the�Claim

Service�to�all�foreign
defendants

within	60	days within	15	days within	15	days within	30	days
within	130	days

Filing�of�Briefs�
&�evidential�material
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Hearing Issuance
of Judgment
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2.5    Costs 
(a)					Court	Fees	and	Expenses

The costs of bringing a claim before Greek courts include 
the stamp duty, which is calculated on the amount of the 
claim, depending also on the nature of the claim.

The law provides that the unsuccessful party pay the costs 
of the successful party (Article 176 CCP).

(b)    Legal Fees

Civil proceedings in Greece are not usually costly. Lawyers’ 
fees are fixed at 2 per cent of the financial value of the 
claim for filing an action or an appeal (Lawyers’ Code). 
These rules are often not adhered to, however, and private 
agreements providing for higher (or occasionally lower) 
fees are usually made. Clients normally pay legal fees at an 
agreed lump sum or at an hourly rate. However, a 
conditional fee arrangement may be agreed, but such an 
arrangement should be no more than 20 per cent of the 
amount recovered under the claim.

The law provides that the unsuccessful party pay the costs 
of the successful party (Article 176 CCP).

(c)				Third	Party	Funding	and	Insurance

There are no provisions for litigation funding by a 
disinterested third party. Although the notion of third-
party funding is not very popular and several insurance 
companies offer legal expenses protection thus covering 
the costs of litigation.

The litigation costs may be covered by insurance 
companies, but it is not often met in practice. Under an 
insurance contract, the insurer can undertake to cover any 
future litigation expenses of the insured either during the 
court proceedings or by an out-of-court settlement.

(d)    Legal Aid

Legal aid is available in commercial disputes in Greece and 
it may cover the entire cost of the trial or a portion of the 
costs. It provides the cost of the lawyer, plus related costs 
such as stamp and copy duties, witnesses and experts’ 
fees, and security for costs. Compensation for legal aid is 
paid through the Ministry of Justice. Only those who have 
an annual family income that is less than two-thirds of the 
minimum annual personal pay stipulated by the national 
general Collective Labor Agreement are eligible for legal 
aid. When applying for legal aid, a person must submit 
supporting documentation showing their financial 
situation.

(e)					Security	Requirement	for	Foreign	Claimants

Foreign claimants are not required to deposit a security in 
order to be able to bring a claim before the Greek courts.

(f)					Security	for	Costs	

Τhe Court, upon a request by the defendant or the litigant 
party against whom main intervention proceedings or 
another legal remedy were filed, may force the plaintiff or 
the party filing the main intervention proceedings or 
another legal remedy to pay security for the court expenses 
of the proceedings taking place in the same Court, if the 
Court rules that there is an obvious risk of non-enforcement 
of a potential order issued against said litigant party to pay 
its plaintiff’s court expenses.

2.6    Appeal
The defeated party (in whole or in part) can file an appeal. 
As a rule, only final judgments can be considered on 
appeal. An appellant must file an appeal that sets out the 
grounds on which the court allegedly erred. Grounds of 
appeal can relate both to questions of fact (including the 
assessment of evidence) and to questions of law 
(substantive and procedural). The appeal shall be filed 
within 30 days of the date that the lower court’s judgment 
was served on the appellant or within 60 days of this date 
if the appellant lives abroad or is of unknown residence. If 
the judgment has not been served, the notice of appeal 
must be filed within two years of the date that the 
judgment being appealed was sealed.

The appeal courts normally issue judgments within 10-12 
months from the hearing date of the appeal.

2.7    Execution of Judgements 
Final judgments (those that have been considered on 
appeal and those that have not been appealed within the 
prescribed time limits) and first instance judgments that 
have been issued as provisionally enforceable can be 
immediately enforced. The execution of the judgment can 
be initiated on the basis of the enforcement order, which 
is provided by the judge of the court that issued the 
relevant judgment. After the service of the enforcement 
order, no other enforcement procedure can be taken until 
three working days have passed.

Enforcement costs vary largely depending on many factors 
one of which is the assets that the debtor will have at the 
time of recovery and on whether there will take place 
compulsory enforcement proceedings or not. For instance, 
the costs for the seizure of bank accounts and money are 
not significant, but are larger if there might be seizure of 
movable and or immovable property. 
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In this case, auctions might take place which gives rise to 
the filling of several remedies on behalf of the debtor that 
may entail a separate (and possibly lengthy) legal battle. In 
this respect, it is difficult to estimate fees at this stage. 
Statutory costs (for stamp duties – levies etc.) are expected 
in the region of 3% of the claim.

Commencing an appeal has the automatic effect of staying 
execution on the judgment. 

2.8    Interim Measures  
The GCCP contains a chapter (5th Book) on ‘’Safety 
Measures’’ (i.e. injunctions). There are many types of 
interim measures, such as the granting of a guarantee, the 
inscription of a prenotation of mortgage, the seizure of the 
assets of the defendant, injunctions (i.e. an order to abstain 
from preforming a certain action), the application for the 
production of certain documents etc. 

In disputes involving an element of urgency, or to avert an 
imminent danger, the claimant can apply for an interim 
measure. The ‘’safety measures application’’ is filed with 
the secretariat of the competent single-member court of 
first-instance. Upon filing, a certain date of hearing is 
allocated and the writ is served to the defendant for their 
knowledge and to attend the trial and defend the petition. 
In theory, this procedure is considered ‘’fast-track’’ in the 
sense that the hearing is scheduled in a relatively short 
period of time, the hearing takes place without the 
presence of a court secretary (therefore no minutes are 
kept) and the sole presiding judge issues his or her decision 
in a shorter period of time than required in the ordinary 
proceedings. In practice, however, and particularly in 
Athens, because of the great number of cases being 
addressed before the Athens First Instance Court, it may 
take a petitioner anything between 4 and 12 months to 
achieve the granting of the interim remedy. The main 
criterion for success in the granting of interim remedies is 
to demonstrate to the court that exists an element of 
urgency or a necessity to avert an imminent danger. Interim 
measures are temporary by nature. This means that, at the 
very latest, 30 days following the granting of the remedy, 
the petitioner must file his or her ‘ordinary’ lawsuit against 
the defendant. Failure to do so means that the remedy 
awarded is ex officio withdrawn. 

Interim measures are normally made on notice, although 
an ex parte application may be allowed in certain 
circumstances. 

The costs of obtaining an interim injunction in Greece 
include attorney fees and court fees.

2.9    Simplified Procedure for Debt Recovery
The simplified procedure for the debt recovery is the 
issuance of a Court Payment Order and is based solely on 
documentary evidence which must be brought before the 
competent court (i.e. (i) before the Magistrate’s Court for 
claims of up to EUR 20,000 and (ii) Before the Single-
Member First-Instance Court for all claims above EUR 
20,000). Non-documentary evidence (i.e. witnesses) may 
not be used for the issuance of a payment order, since a 
hearing shall not take place. For the issuance of a Payment 
Order, the debtor must be of a known address in Greece 
or have a legally appointed representative and the 
monetary amount due or debt must be specified. The claim 
must, also, emanate from unpaid debt instruments (i.e. 
most commonly bounced cheques) or be evidenced 
through a public or private document (i.e. a recognition or 
acknowledgment or admission of the existence of the 
debt). 

The advantage of the Payment Order is the fast procedure, 
which takes place ex parte and allows for the creditor to 
obtain a title faster by initiating acts of execution before a 
contentious dispute is held. Moreover, impediments as per 
the issuance of a payment order against foreign residents 
or persons with unknown address, but who have an 
appointed agent for service, are lifted. The only drawback 
is that a Payment Order cannot be issued on the basis of 
unpaid invoices, if the delivery notes are not signed by the 
recipient-buyer indicating acceptance of the debt.

 

    

3.  Alternative Dispute Resolution Methods

Out of court settlements, arbitration and mediation are the 
prevalent alternative dispute resolution mechanisms to 
resolve commercial disputes in Greece. Several other 
methods of dispute resolution are also recognized by 
specific provisions, such as conciliation, expert resolution 
and banking ombudsman. Nonetheless, these methods are 
also less frequently encountered in practice.

3.1    Mediation
On the 29 November 2019, the Law 4640/2019 was 
officially published in the Government Gazette and 
reformed the mediation proceedings with the purpose to 
harmonize the Greek legislation with Directive 2008/52/
EC. According to the new provisions, the plaintiff’s lawyer 
is obliged to inform his client about mediation, otherwise 
the lawsuit will be inadmissible.

For certain disputes a first mediation session between the 
opponent parties is compulsory, such as the majority of 
family cases, claims over EUR 30,000, etc. In those cases, 
the first mediation session is compulsory in order to bring 
an admissible claim before courts. 
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Despite the fact that mediation has only recently been 
compulsory under Greek law and has not yet shown its 
dynamic, it is anticipated that it will gain ground in the 
future, as a cost effective alternative to the lengthy 
ordinary litigation.

3.1    Arbitration
3.2.1   Governing Legislation

The Greek Law provides for two different sets of rules, 
applicable to domestic and international arbitration. 
International arbitration proceedings fall within the scope 
of Law 2735/1999 (Greek Law on International Arbitration, 
hereinafter referred to as “GLIA”), incorporating in Greek 
legal order the UN Model Law on International Commercial 
Arbitration. For the purposes of application of the said law 
an arbitration qualifies as “international” whenever it meets 
any of the criteria set in art. 1 (3) of the UN Model Law. 
Another precondition for the application of GLIA is that 
the arbitration clause provides for Greece as the place of 
the conduct of the arbitration proceedings. All arbitration 
proceedings providing for the conduct of the arbitration in 
Greece, but not meeting the criteria of art. 1 (3) of UN 
Model Law, qualify as domestic and are regulated in 
principle by the provisions of arts. 867 – 903 of the GCCP.

3.2.2   Arbitration Agreement and Arbitrability

As regards the requirements for an arbitration agreement 
to be enforceable in Greece, the procedure is simplified 
under the New York Convention 1958 “on the Recognition 
and Enforcement of Foreign Arbitral Awards”, to which 
Greece is a signatory party since 1961 (the Convention 
was ratified by Law 4220/1961).

Arbitral awards issued in States which are not signatory 
parties to the New York Convention, may be recognized 
and enforced under arts. 903 and 906 GCCP. More 
specifically, under the provisions of GCCP recognition is 
granted upon the following conditions: (1) if the arbitration 
agreement by virtue of which the award was rendered is 
valid according to the law governing such agreement; (2) if 
the object of the arbitral award can constitute the subject-
matter of an arbitration agreement in accordance with 
Greek law; (3) if the award is not subject to any means of 
appeal or recourse, or if proceedings contesting the validity 
of the award are not pending; (4) if the party who lost the 
case was not deprived of the right of defence during the 
arbitral proceedings; (5) if the award is not contrary to a 
judgement of a Greek court issued on the same case and 
constituting res judicata to the parties to the litigation in 
respect of which the foreign arbitral award was issued; (6) 
if the award is not contrary to public policy or proper 
usages.

The majority of private law disputes can be submitted to 
arbitration. Tax and administrative law disputes are also 
deemed arbitrable. Also, under the prevailing view in 
scholarship writing and jurisprudence, cases of non-
contentious jurisdiction (jurisdiction gracieuse), insolvency 
proceedings and disputes concerning enforcement 
proceedings, are not deemed arbitrable, while labour 
disputes are explicitly excluded from arbitration. Greek law 
on consumer protection also declares null and void any 
arbitration clause incorporated to a consumer contract, 
that was not concluded after specific and detailed 
negotiation.

4.  Enfocement of Foreign Judgements  
and Arbitral Awards

4.1   Governing Legislation 
(a)					Enforcement	of	Foreign	Judgements

Greece is party to all EU regulations in the field of “judicial 
cooperation in civil matters”. A large number of these 
regulations are important for international business 
transactions. Judgments of EU Members State courts of 
civil and commercial nature are enforceable in Greece, 
following their declaration as enforceable under Regulation 
(EC) 1215/2012. Judgments regarding social security, 
arbitration, insolvency proceedings, inheritance issues and 
matrimonial property issues do not fall under said 
Regulation and are regulated by separate legal instruments. 
Furthermore, under Regulation (EC) 805/2004, European 
Enforcement Orders are directly enforceable in Greece. 
Furthermore, Regulation 861/2007 of the European 
Parliament and of the Council of 11 July 2007 establishes 
a European small claims procedure. In addition, Regulation 
(EC) 2201/2003 applies to foreign judgments regarding 
matrimonial matters and matters of parental responsibility, 
regulating their enforceability in Greece.

(b)				Enforcement	of	Arbitral	Award

As regards recognition and enforcement of foreign arbitral 
awards, article 36 of the Greek Law on International 
Arbitration, holds directly applicable the New York 1958 
Convention. Greece is also a signatory party to the New 
York Convention 1958, on the Recognition and 
Enforcement of Foreign Arbitral Awards and has ratified it 
since 1961 (L.D. 4220/1961). Arbitral awards issued in 
States which are not signatory parties to the New York 
Convention may be recognized and enforced under arts. 
903 and 906 GCCP.
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4.2    Procedure
Regulation 1215/2012 of the European Parliament and of 
the Council of 12 December 2012 governs the 
enforcement of foreign judgements in Greece. A judgment 
given in a Member State which is enforceable in the 
Member State addressed shall be enforced there under 
the same conditions as a judgment given in the Member 
State addressed. Therefore, the enforcement of foreign 
judgments is regulated by the law of Greece and the 
foreign judgment enjoys enforceability under the same 
conditions as a purely domestic decision. For an 
enforcement to take effect, an application must be 
submitted to the Greek Single-Member First-Instance 
Court in cases where the defendant has his residence in 
Greece, or in the absence of such residence, to the Greek 
Single-Member First-Instance court of the capital (Athens), 
seeking the declaration of enforceability of the foreign 
judgment. The application is scheduled to be heard on a 
certain hearing date and the applicant must appear before 
the court on that day and file with the court its written 
pleadings and supporting documentation. The application 
is heard under the voluntary procedure which is an ex 
parte procedure and the decision on the declaration of 
enforceability is issued by the court in writing after the 
hearing has been concluded and pleadings, additional 
pleadings and supporting documentation have been filed. 
When filing its application, the plaintiff has to supply a duly 
certified copy and a certified translation of the foreign 
judgment. 

Regarding the procedure for the enforcement of arbitral 
awards, the requirements stipulated by the New York 
Convention is the only ones the requesting party must 
satisfy to obtain recognition and enforcement. To fulfil the 
formal requirements, the party must supply: 1) the duly 
authenticated original or a duly certified copy of the 
arbitral award, and 2) the original arbitration agreement or 
a duly certified copy thereof. The original award and the 
arbitration agreement must be submitted at the time the 
application for enforcement is filed. The said documents 
must be made in or translated into the language of the 
court conducting the recognition and enforcement 
proceedings.

Enforcement of a judgment can be challenged for not 
meeting any of the conditions set out in Article 905 and 
323 of the Code of Civil Procedure, i.e. if the foreign 
judgment is not enforceable pursuant to the law of the 
country of issuance or if it is contrary to the principles of 
morality or public order or if it does not meet any of the 
conditions of Article 323. Such a violation requires that the 
enforcement is obviously irreconcilable with the 
fundamental principles of Greek law, especially with 
fundamental rights. Further, the defendant can invoke 
substantive grounds in enforcement proceedings if these 
grounds have arisen after the judgment was rendered. 
Such grounds may include the defendant’s compliance 
with the judgment or the plaintiff’s assignment of the claim 
– underlying the foreign judgment – to a third party. 

Courts usually refuse enforcement on public policy 
grounds when the judgment is found to be manifestly 
contrary to public policy (i.e. a manifest breach of a 
fundamental constitutional right). The ground is invoked in 
exceptional situations and after the defendant has 
exhausted the remedies available under national law.

The enforcement of foreign judgments and arbitral awards 
- including appeal stages - can normally take place within 
2-3 years.

Parties are entitled to obtain interim measures in support 
of their enforcement lawsuits by imposing conservative 
seizure, but it has to be proven that there is an urgent case 
or imminent risk of alienation of the debtor from its 
property (i.e. balance in bank accounts).

4.3    Costs
The costs of requesting enforcement of foreign judgments 
and arbitral awards in Greece include legal fees, court fees 
and stamp duties, calculated on the amount awarded and 
depending also on the nature of the claim.
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1. General overview

In Montenegro, there are two main methods for resolving 
commercial disputes: (i) court proceedings and (ii) 
arbitration.

Dispute resolution before courts is still prevailing in 
domestic disputes. Arbitration is more common in 
commercial disputes involving international elements. 

From 16 March 2020 until 25 May 2020, the courts 
operated with a reduced capacity and the hearings were 
adjourned (except for certain urgent matters, such as 
interim measure proceedings, etc.). 

After 25 May 2020, the courts continued to operate in 
their regular capacity. However, a large number of hearings 
remained adjourned since one or both parties to the 
proceedings, or judges, were infected by the virus. In the 
beginning of 2021, the courts began operating at the 
normal pace again.

Virtual hearings did not take place in either court or 
arbitration proceedings seated in Montenegro. 

 

   

2. Litigation

2.1  Governing Legislation
The primary law containing provisions on litigation is the 
Civil Procedure Act (“CPA”)1. The three sets of the 
amendments to the CPA, adopted in 2017, 2019 and 
2020, respectively, concerned jurisdiction of the court in 
cases where the state of Montenegro is a party to a 
dispute, the state’s right to recover costs of litigation when 
it is represented by the public defender, judicial cooperation 
within the European Union (which will apply only if and 
when Montenegro joins the EU), service of process and 
certain non-binding alternative dispute resolution 
methods. 

2.2  Court System and Jurisdiction of Courts
(a)     Court System

The judicial system in Montenegro consists of: (i) general 
courts – basic, higher and the Supreme Court of 
Montenegro and (ii) specialized courts – commercial 
courts, the Appellate Court of Montenegro, misdemeanour 

courts, the Misdemeanour Higher Court and the 
Administrative Court of Montenegro. Montenegro also 
has the Constitutional Court.

A commercial dispute in Montenegro is customarily heard 
by a commercial court, while the appeal is heard by the 
Appellate Court. The Supreme Court of Montenegro 
decides upon extraordinary legal remedies.

(b)					Jurisdiction	of	Courts	

Pursuant to Article 18 of the Courts Act, the commercial 
court in the first instance has jurisdiction over the following:

(i)    in disputes between companies, entrepreneurs and 
other legal entities which perform commercial 
activities arising from their commercial activities, as 
well as when one of the parties to such a dispute is a 
natural person being in a necessary co-litigant 
relationship with another party that is a legal entity; 

(ii)    in disputes regarding registration of commercial entities 
and disputes arising from the relations and status 
governed by the legislation on companies; 

(iii)    in disputes regarding bankruptcy and liquidation, 
copyright and related rights, industrial property rights, 
trademark protection, and other intellectual property 
rights regardless of the nature of the parties; 

(iv)    in disputes regarding distortion of competition, abuse 
of monopolistic or dominant position on the market 
and conclusion of monopolistic agreements; and

(v)  in disputes related to ships and aircraft, navigation at sea 
and inland waters, and disputes in which the law of 
navigation and aviation is applied, except for disputes 
concerning the carriage of passengers. 

The court observes ex officio whether the dispute falls 
within its competence and, if so, whether another court 
has exclusive jurisdiction over the dispute. Jurisdictional 
objection may be raised by the defendant no later than in 
the response to the lawsuit or, if a response to the lawsuit 
is not mandatory, at the beginning of the preparatory 
hearing or, if preparatory hearing is not mandatory, before 
the opening of the main hearing.

A choice-of-court clause stipulating for jurisdiction of a 
foreign court in a commercial case are enforceable in 
Montenegro, under the following conditions: (i) at least 
one party to the dispute is a foreign citizen or a company 
having its seat in a foreign country and (ii) the dispute must 
not be subject to the exclusive jurisdiction of Montenegrin 
courts.

MONTENEGRO

1 �In�Montenegrin:�Zakon�o�parničnom�postupku,�promulgated�in�Official�Gazette�of�Montenegro,�Nos.�022/04,�028/05,�076/06,�073/10,�047/15,�048/15,�051/17,�075/17,�062/18,�034/19,�
042/19,�and�076/20.
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The choice-of-court clause, i.e. prorogation agreement, 
must be: 

(i)   in writing (the agreement will be deemed to satisfy 
written form if it is concluded by electronic means of 
communication that may create a permanent record of 
the agreement); 

(ii)  in the form compliant with the practice that the parties 
haveaalready established; or 

(iii)  in matters concerning international trade, in a form 
compliant with a custom that the parties were or ought 
to have been aware of, and which is generally known 
in that area of trade and regularly followed by the 
parties in agreements of the same type. 

2.3  Procedure
After a lawsuit is filed, the commercial court, within the 
time limit of 30 days of the receipt, dispatches the lawsuit 
with relevant attachments to the defendant. Upon the 
receipt of the lawsuit, the defendant is obliged to file a 
response within 15 days. The court schedules and holds a 
preparatory hearing within 30 days from the date the 
plaintiff receives the answer to the lawsuit. 

The preparatory hearing is mandatory, except when the 
court, after receiving the answer to the lawsuit, determines 
that there are no disputed facts between the parties, that 
the dispute is simple, or when the law stipulates that there 
will be no preliminary hearing (such as in the proceedings 
for payment orders). The party is obliged to present all the 
factual allegations and evidence relevant to its claim or 
defence, at the latest, at the preparatory hearing (i.e. at the 
first hearing if the preparatory hearing is not obligatory).

The court schedules evidentiary hearing no later than 
within 30 days from the preparatory hearing. Evidentiary 
hearing usually takes place in more than one session. 

When the court considers that the case has been heard so 
that a decision could be made, it will close the evidentiary 
hearing.

The court is entitled to reject a lawsuit without forwarding 
it to the defendant if it finds that: 

(i)  the matter is not within the court’s jurisdiction; 

(ii)  the lawsuit is filed late; 

(iii)  another litigation is already pending on the same subject 
matter between the same parties; 

(iv)  the matter has already been adjudicated; 

(v)  a court settlement has been concluded in the same 
subject matter between the same parties; 

(vi)   there is no legal interest of the plaintiff in filing a lawsuit 
for declaratory relief; 

(vii)  the plaintiff had renounced the claim; 

(viii)  the lawsuit is incomprehensible or incomplete; or 

(ix)  the plaintiff did not pursue a mandatory pre-litigation 
process, where applicable; 

provided, however, before making a decision on rejecting 
the lawsuit for the abovementioned reasons, the court is 
obliged to hold a hearing at which the plaintiff will be 
allowed to make his arguments against the reasons for the 
rejection of the lawsuit. 

There is no time frame prescribed by law for a first instance 
court to reach a judgment in a commercial dispute; 
however, the practice has shown that aa judgment is rarely 
rendered within one year from the filing of the lawsuit. 
Generally, it takes two to three years for a first instance 
court to decide a case. Hearings in commercial disputes 
are public. Public may be excluded, entirely or partially, in 
order to protect state, official, business or personal secrets, 
public order interests or morals.Documents and case files 
are confidential. According to the CPA, only the parties 
and their representatives have the right to inspect, 
photocopy, photograph and transcribe the case file. Other 
persons are allowed to inspect the case files only if they 
prove a justified interest. 

 

2.4  Evidence
The CPA prescribes “certainty” as a standard of proof. 

The following types of evidence are admissible in 
commercial disputes: witness testimony, expert witness 
testimony, interpreters, party testimony, documents, and 
physical inspection. 

If a party relies on a document that it is within the 
possession of the counterparty, it may request the court to 
order the counterparty to produce the document within a 
set deadline. The counterparty is entitled to refuse 
disclosure on the basis of legal privilege (client-attorney 
privilege, doctor-patient privilege, etc.). Additionally, the 
counterparty may refuse to produce the document for 
justified reasons such as if the disclosure would expose it 
to a serious shame, significant property damage or criminal 
prosecution (or would expose its close relatives to criminal 
prosecution). As a rule, factual witnesses are heard directly 
at the hearing. Written witness statements are not a 
possibility. On the other hand, a court-appointed expert 
witness first submits a written report and is then heard if 
required by any of the parties or the court. The party may 
hire its own expert to comment on the report of the court-
appointed expert or submit a counter-report. Cross-
examination of factual and expert witnesses is available.

2.5 Costs 
(a)					Court	Fees	and	Expenses

Procedural costs before a Montenegrin court include court 
fees, attorney’s fees and other costs incurred in the 
proceedings, such as the costs for expert opinion, travel 
costs, etc.  
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The court fees are due for a lawsuit, answer to the lawsuit, 
appeal, motion for enforcement, as well as for the court’s 
decision pursuant to any of the foregoing. The amount of 
the court fees depends on the value of a dispute, but, in 
any case, cannot exceed EUR 1,500 in each case (and not 
in aggregate).  

As a matter of principle, the loser-pays rule applies. 
Accordingly, the party which is completely unsuccessful 
with its claim is obliged to compensate the opposing party 
for the costs of the proceedings, including the court fees 
and expenses. However, if the party only partially prevails, 
the court will usually order that each party is to bear its 
own costs or that the parties bear the costs in proportion 
to their respective success in the lawsuit. 

(b)     Legal Fees

There are four types of legal fee arrangements according to 
the tariff of the Montenegrin Bar Association: a statutory 
fee, hourly rate (which cannot be lower than EUR 75 per 
hour), lump-sum and contingency fee. A lump-sum 
arrangement is not permitted for the representation in 
proceedings before the court or other authority. The loser-
pays rule is also applicable to the legal fees. However, the 
party prevailing in the lawsuit cannot recover lawyer’s fees 
in excess to those prescribed by the official bar tariff. The 
court will not award lawyer’s fees for a procedural action it 
considers unnecessary. For example, a response to the 
appeal is considered unnecessary in that context.

(c)				Third	Party	Funding	and	Insurance

In Montenegro, third party financing is neither regulated 
nor used at all. 

Insurance is not available for parties to cover their litigation 
costs.

(d)     Legal Aid

Legal aid is not available to the parties in commercial 
disputes.  

(e)					Security	Requirement	for	Foreign	Claimants

According to the Private International Law Act (“PILA”)2, 
upon the request of the defendant, a foreign plaintiff is 
obliged to deposit security for the costs of litigation. 
Exceptions to this rule are as follows: (i) if in the plaintiff’s 
jurisdiction Montenegrin nationals cannot be ordered to 
provide deposit; (ii) if the plaintiff enjoys the right of asylum 
in Montenegro; (iii) if the claim is arising out of a foreign 
plaintiff’s employment in Montenegro; or (iv) in the 
proceedings for collection under a bill of exchange or 
cheque, or issuance of a payment order. 

Generally, a security deposit for the costs of litigation is 
provided in cash, but the court may approve another 
convenient form. In the decision approving the request for 
security for the costs of litigation, the court will determine 

the amount of security and the deadline for its provision. If 
the plaintiff does not provide security, the lawsuit will be 
deemed withdrawn.

(f)					Security	for	Costs	

Defendants are not entitled to require claimant to provide 
security for litigation costs unless the claimant is a foreign 
natural or legal person, or a stateless person who does not 
have a permanent residence in Montenegro.

2.6  Appeal
A party is entitled to file an appeal against the judgment 
rendered in the first instance within eight days from the 
receipt of the judgment. The grounds for appeal are: (i) 
material breach of procedure; (ii) incorrect or incomplete 
determination of the facts; or (iii) misapplication of 
substantive law. The second instance court decides on the 
appeal, as a rule, without a hearing.

Even through the CPA does not prescribe a deadline, in 
practice, it takes up to one year for the appellate court to 
decide on an appeal. 

2.7  Execution of Judgements 
The main rules governing execution of judgements are 
contained in the Enforcement and Security Act (“ESA”)3. 
Enforcement proceedings are initiated by an enforcement 
creditor submitting a motion for enforcement based on a 
final, binding, and enforceable judgement. A court 
judgement becomes enforceable if it has become final and 
binding, and if the deadline for a voluntary discharge of the 
obligation has expired. The deadline for a voluntary 
discharge of the obligation is determined in the judgement 
and it starts when the party, non-prevailing in the lawsuit, 
receives the judgment, unless otherwise provided by law. 

The statute of limitations for initiating enforcement 
proceedings is ten years. Enforcement order is rendered by 
public bailiff.  The costs of enforcement proceedings 
include public bailiffs’ fees (awards and expenditures), and 
attorney’s fees, as well as other costs incurred in the 
proceedings, such as the costs of appraiser, travel costs, 
etc. The amount of these costs depends on the value of 
the claim and the assets against which enforcement 
proceedings take place. An appeal stays the execution of 
judgment.

 

2.8  Interim Measures 
Interim measures can be requested in support of both 
monetary and non-monetary claims, before, during or after 
the proceedings, as long as the claim is not fully satisfied by 
the debtor. There is no exhaustive list of such measures - 

2 �In�Montenegrin:�Zakon�o�međunarodnom�privatnom�pravu,�promulgated�in�Official�Gazette,�Nos.�001/14,�006/14,�011/14,�014/14,�and�047/15.
3 �In�Montenegrin:�Zakon�o�izvršenju�i�obezbjeđenju,�promulgated�in�Official�Gazette,�Nos.�036/11,�028/14,�020/15,�022/17,�076/17,�and�025/19.
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the court may impose any measure capable of securing the 
claim. However, the ESA provides exempli causa the 
following list of interim measures in support of a monetary 
claim: injunction on the debtor to dispose of its movables; 
safekeeping of the movables; injunction on disposal of 
immovable assets, with the inscription of the prohibition in 
the real estate cadastre; order to the bank not to transfer a 
specified amount from the debtor’s account to the debtor 
or a third person; prohibition of disposal of shares or stakes 
in a company and registration of the prohibition in the 
public register; injunction on the debtor’s debtor on 
payments to the debtor and injunction on the debtor 
regarding collection of the payments owed to it; etc.

The prerequisites for imposing an interim injunction are 
that the creditor proves the likelihood of success and a 
danger that the debtor will frustrate or significantly impede 
the satisfaction of the claim (in case of monetary claims, by 
alienating, concealing, or otherwise dissipating its assets). 
The foregoing conditions do not apply if the creditor proves 
that the debtor would suffer only minor damage if the 
injunction were ordered. The existence of the danger that 
the debtor would frustrate the enforcement of the claim is 
presumed if the claim would have to be enforced in a 
foreign country, if granted on the merits.

The court decides ex parte decide on the motion for interim 
measure.

The costs of imposing an interim injunction include court 
fees, and attorney’s fees, as well as other costs incurred for 
the proceedings. The amount of these costs depends on 
the value of the claim and type of an interim measure.

2.9  Simplified Procedure for Debt Recovery
A simplified procedure for debt recovery exists in instances 
when a creditor is in possession of an invoice. In order to 
benefit from a simplified procedure, such creditor must 
initiate enforcement proceedings directly based on the 
invoice, without first being required to litigate the case. 

The proceedings are initiated pursuant to a motion for 
enforcement accompanied with the invoice. If the motion 
is complete, the public bailiff renders an enforcement order 
within five days from the receipt of the motion. 

The debtor then has the right to object to the enforcement 
order within five days from its receipt. Debt collection is 
suspended during the expiration of the foregoing deadline 
for the debtor’s objection, as well as until the court’s 
decision upon the objection, if any has been filed. 

There is no statutory deadline for the court to decide upon 
the debtor’s objection to the enforcement order, but, in 
practice, it takes up to five months. In a large majority of 
cases, the objection is granted, and the enforcement order 

set aside as a matter of routine. If the court grants the 
objection, the procedure continues as litigation. 

Enforcement of debt based on an invoice is cost- and time-
efficient only ¸in instances when a debtor fails to file an 
objection against the enforcement order.

3.  Alternative Dispute Resolution Methods

There are two main alternative dispute resolution 
mechanisms for resolving commercial disputes: mediation 
and arbitration.

3.1  Mediation
Mediation in Montenegro is regulated by the Alternative 
Dispute Resolution Act (“ADRA”)4. 

Mediation in commercial disputes is voluntary, except in 
small value disputes (up to EUR 7,000) in which the plaintiff 
is obliged to file a mediation proposal to the Alternative 
Dispute Resolution Centre before filing the lawsuit. Also, 
after the lawsuit is filed, the court is required to direct the 
parties to a meeting with a mediator in order to attempt to 
resolve their dispute through mediation. If the mediation is 
unsuccessful, the case returns to the court. 

Mediation proceedings are deemed to be initiated when 
the parties and the mediator sign a mediation agreement. 
A settlement agreement executed in the mediation process 
is deemed an enforcement title if it is notarized or confirmed 
by the court.

3.2  Arbitration
3.2.1 Governing Legislation

Arbitration proceedings in Montenegro are governed by 
the Arbitration Act (“AA”)5 and the relevant international 
treaties to which Montenegro is a party. AA applies to both 
domestic and international arbitration. International 
arbitration requires a dispute where one of the parties is: (i) 
a natural person with residence in another state or (ii) a 
legal entity established under foreign law and whose 
registered seat is in another state.

If an arbitration is international, parties can agree to the 
application of a foreign procedural law to the proceedings 
even if the seat of arbitration is in Montenegro. 

AA is largely modelled after the 1985 UNCITRAL Model 
Law. No changes have been made to AA since its enactment 
in August 2015. 

4 In�Montenegrin:�Zakon�o�alternativnom�rješavanju�sporova,�promulgated�in�Official�Gazette�No.�77/2020.
5  In�Montenegrin:�Zakon�o�arbitraži,�promulgated�in�Official�Gazette,�No.�47�of�18�August�2015.
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3.2.2  Arbitration Agreement and Arbitrability
Besides undoubtedly expressing the parties’ agreement to 
resolve a dispute by arbitration, an arbitration agreement 
must also (i) refer to an arbitrable dispute; (ii) be concluded 
in writing; (iii) be concluded by the parties with requisite 
capacity; (iv) be concluded without coercion, threat, fraud 
or delusion; and (v) refer to an existing dispute or a potential 
dispute under a defined legal relationship. 

Any dispute involving rights the party may freely dispose of 
is arbitrable, unless a specific provision of a law stipulates 
for exclusive jurisdiction of Montenegrin courts for a 
particular type of disputes. The exclusive jurisdiction of 
Montenegrin courts exists in disputes over: (i) the validity 
of registration in public registers which are kept in 
Montenegro; (ii) property rights and lease over immovables; 
(iii) the validity of the establishment, nullity or shutting-
down of a company or legal entity which have their 
registered seat in Montenegro, or the validity of the 
decisions of their governing bodies; and (iv) the registration 
or validity of patents, trademarks or service marks, industrial 
designs or other similar rights that must be deposited or 
registered, if the request for registration of these rights is 
filed in Montenegro.

 

4.  Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)						Enforcement	of	Foreign	Judgements	

Rules applicable to enforcement of foreign judgments are 
contained in the PILA and the ESA. 

(b)						Enforcement	of	Arbitral	Award

Enforcement of foreign arbitral awards is governed by the 
provisions of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards of 1958 (the “New 
York Convention”), AA and ESA. The provisions of AA in 
this regard mirror those of the New York Convention.

4.2  Procedure
A foreign judgement, as well as a foreign arbitral award, 
becomes of equal force as a judgement of a Montenegrin 
court, and can be enforced in Montenegro only if it has 
been previously recognized by a Montenegrin court. 
Recognition of a foreign judgment or arbitral award must 
be pursued in separate recognition proceedings, i.e. 
recognition is not merely a preliminary issue in enforcement 
proceedings.A foreign judgement can be refused 
recognition in Montenegro only in the presence of grounds 
exhaustively enumerated in PILA.

 

Upon the objection of the party concerned, the court will 
refuse recognition if the defendant was not able to 
participate in the proceedings. Moreover, the court will ex 
officio refuse recognition if it determines (i) that a 
Montenegrin court had the exclusive jurisdiction in the 
relevant subject matter; (ii) that the judgment claim is res 
judicata; or (iii) the foreign judgment is contrary to the 
Montenegrin public policy. 

Recognition of a foreign arbitral award may be refused, at 
the request of the respondent, if: (i) the arbitration 
agreement is not valid under the law determined by the 
parties’ agreement or under the law of the country where 
the award was made; (ii) the party against whom the award 
is made was not given proper notice of the appointment of 
an arbitrator or of the arbitral proceedings, or was, 
otherwise, unable to present his or her case; (iii) the award 
deals with a dispute not falling within the terms of the 
arbitration agreement or contains decisions on matters 
beyond the scope of that agreement; provided, that, if the 
part of the award, which is beyond the scope of the 
arbitration agreement can be separated from the remaining 
part of the award, a partial recognition and enforcement of 
that award is possible; (iv) the arbitral tribunal or the arbitral 
proceedings were not in accordance with the arbitration 
agreement or, failing such agreement, were not in 
accordance with the law of the country where the 
arbitration took place; or (v) the award has not yet become 
binding on the parties or has been set aside or suspended 
by a court of the country in which, or under the law of 
which, that award was made. Also, the competent court 
shall refuse the recognition and enforcement of a foreign 
award if it finds that the subject matter of the dispute is not 
capable of settlement by arbitration under the law, or the 
effects of the award are contrary to the public policy, of 
Montenegro.

There is no prescribed deadline for rendering a final and 
binding decision on the recognition of a foreign judgement 
or arbitral award. If one of the basis for refusal of recognition 
arises, the process can take up to several years. Parties are 
entitled to obtain interim measures in support of their 
enforcement lawsuits.

4.3  Costs 
The costs of requesting the enforcement of a foreign 
judgement or arbitral award include court fees, attorney’s 
fees, as well as the costs of collection, such as the costs of 
appraiser, public bailiffs’ fees and related expenditures, etc. 
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1. General overview

In commercial disputes for a monetary claim whose value 
does not exceed MKD 1 million and that should be initiated 
by way of a lawsuit before a court, the parties would be 
obliged to try to resolve the dispute by mediation before 
filing the lawsuit. 

Also, according to Article 461 of the Law on Litigation 
Procedure, when filing the lawsuit, the plaintiff shall be 
obliged to attach a written proof issued by a mediator that 
an attempt for resolving the dispute by mediation has not 
succeeded. The lawsuit which does not contain the written 
proof issued by a mediator shall be rejected by the court.

In other instances, the procedure for resolving commercial 
disputes is the same as the procedure for resolving civil 
disputes.

In general, all claims can be settled by means of mediation 
or arbitration, except if a claim involves a specific type of 
dispute requiring the exclusive competence of a court in 
the Republic of North Macedonia. In disputes in which 
mediation is permitted, the court is obliged, together with 
the summons for the preliminary hearing or at the first 
hearing of the trial, to deliver to the parties a written notice 
advising them that their dispute may be resolved through 
mediation. However, the court has no power to force the 
parties to settle claims by means of alternative dispute 
resolution (mediation or arbitration).

From 17 March 2020, all court proceedings were adjourned 
with the exception of hearings and actions concerning: (i) 
cases for application of interim measures; (ii) disputes over 
the publication of a correction of published information; 
(iii) non-litigation and enforcement cases related to the 
care and protection of children, and obligations related to 
child support matters; (iv) registrations of political parties; 
(v) non-litigation cases for detention of persons in a health 
institution; (vi) performing inventory of a testator’s 
property and probate matters; and receiving submissions 
and conducting other matters related to legally preclusive 
deadlines, which are considered urgent in terms of the Law 
on Courts.

On 30 March 2020, the Government of the Republic of 
North Macedonia enacted a Decree with legal force 
addressing deadlines in court proceedings during the state 
of emergency and the operation of courts and public 
prosecution offices. The Decree provides a tolling of 
deadlines and preclusion periods until the declared state 
of emergency ends for the following: (i) filing a lawsuit in 
litigation proceedings, (ii) filing a private claim in criminal 
proceedings, (iii) motion for criminal prosecution, (iv) 

submission for initiating a non-litigation procedure, (v) 
filing a motion for compulsory enforcement, (vi) proceedings 
related to securing claims, (vii) filing a claim for commencing 
an administrative dispute, (viii) initiation of a procedure 
before the Constitutional Court or initiation and 
commencement of other court procedures in front of all 
first-instance courts in North Macedonia, as well as for the 
submission of legal remedies or acts in the aforementioned 
procedures.

This state of emergency lasted until 19 May 2020, after 
which the court proceedings began in accordance with the 
protocols adopted by the Ministry of Health of the Republic 
of North Macedonia.

There were no virtual hearings during that time. 

    

2. Litigation

2.1  Governing Legislation
Litigation in the Republic of North Macedonia is governed 
by the sets of legal norms found in as the following 
legislation: 

(i) Law on Civil Court Procedure, 

(ii)  Law on the Family, in the part that regulates the court 
process in family disputes, 

(iii)  Law on Enforcement, in the part that relates to 
enforcement of court judgments, 

(iv)  Law on Notary, in the part related to issuance of notary 
payment orders, 

(v)  Law for Securing Claims, regarding the procedure for 
interim measures, and

(vi) Bankruptcy Law.

There have been no significant changes in the last five years.

2.2  Court System and Jurisdiction of Courts
(a) Court System

The judicial system in Republic of North Macedonia is 
divided into three levels: 

(i) first level-primary courts (27 in total); 

(ii)  second level-appellate courts (four in total); and 

(iii)  third level-the Supreme Court of the Republic of North 
Macedonia. 

The primary courts are established for one or more 
municipalities whose territory is determined by the Law on 
Courts. 

NORTH MACEDONIA
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At the first level, in the primary courts, the individual judge 
decides upon interim measures and civil claims of a value 
of up to MKD 1.8 million. In cases in which the claim 
exceeds this amount, as well as in certain types of disputes 
stipulated by law (i.e. labour disputes, intellectual property 
disputes, certain family law disputes, etc.), the primary 
court decides in a panel composed of one professional 
judge and two lay judges.

The appellate court decides upon an appeal against first-
instance court judgments or decisions made by those 
court. In certain cases, and under the terms and conditions 
stipulated by law, the parties have the right to challenge 
the appellate court judgment in front of the Supreme 
Court. 

The system does not recognize specialized courts but in 
each of the civil courts there is a commercial dispute 
department. The appellate court decides upon an appeal 
against first-instance court judgments or decisions made 
by the primary court in commercial disputes usually 
without scheduling of hearings.

(b)	 Jurisdiction	of	Courts	

The jurisdiction of a court of the Republic of North 
Macedonia exists if the defendant has a seat in the 
Republic of North Macedonia.

Also, a court of the Republic of North Macedonia has 
exclusive jurisdiction in the following instances:

(i)     over disputes for establishment, termination and 
status changes of a trade company, another legal 
entity or an association of natural or legal persons, as 
well as over disputes related to the validity of the 
decisions of their governing bodies, if the company, 
the other legal entity or association has its registered 
office in the Republic of North Macedonia;

(ii)  over disputes related to the registration and validity of 
intellectual property rights, if the application was filed 
in the Republic of North Macedonia; and

(iii)  over disputes involving ownership or other real estate 
rights, disputes caused by an obstruction of possession 
of real estate, as well as disputes arising from rented or 
leased real estate relations, or from contracts for the 
use of apartment or business premises, if the real 
estate is located on the territory of the Republic of 
Macedonia.

In disputes for the purpose of issuing a declaratory 
judgment with respect to the existence or non-existence 
of an agreement, enforcement or annulment thereof, as 
well as in disputes for damage compensation due to its 
non-enforcement, besides the court of general local 
competence, a locally competent court shall be the court 
in accordance with the area where the defendant is obliged 
to perform its obligations according to the terms of the 
agreement. 

A foreign court decision has the same force and effect as a 
decision of a court in the Republic of North Macedonia 
and produces a legal effect only if it is recognized by the 
relevant court of the Republic of North Macedonia.

Foreign judgments will be recognized by North Macedonian 
courts if the following conditions are met:

(i)   the party has provided the original or duly verified 
copy of the award to be recognised;

(ii)  the award is confirmed as final by the relevant foreign 
authority;

(iii)  the judgment is confirmed as enforceable by the 
relevant foreign authority; 

(iv)  there was no violation of due process in the foreign 
procedure against the opposite party; 

(v)  there is no exclusive jurisdiction of a North 
Macedonian court for the subject of the dispute; 

(vi)  there is no agreement between the parties that a 
North Macedonian court be competent for resolving 
their dispute; 

(vii)    there is no res judicata concerning the merits of the 
case; and

(viii)  the judgment is not contrary to the public order of 
the Republic of North Macedonia.

2.3  Procedure
The main steps in a commercial dispute are:

(i)  Filing a lawsuit – The lawsuit commences upon the 
plaintiff submitting a complaint which contains a specific 
claim regarding the main controversy between the 
parties in dispute, any secondary claims, facts on which 
the plaintiff has based the claims, evidence supporting 
the facts, as well as other information that a complaint 
must have according to the law;

(ii)  Preparations for trial – Preparations for the trial are 
made after the lawsuit has been filed. These preparations 
involve: (i) a court review of the lawsuit; (ii) delivery of 
the lawsuit to the defendant for response; (iii) holding a 
preliminary court hearing; and (iv) scheduling the main 
hearing. During the preparations for the main hearing, 
the parties may submit filings stating the facts which 
they intend to present at the main hearing, as well as 
the evidence a disclosure of which they intend to 
propose. There is no possibility to submit additional 
evidence after the closing of the preliminary hearing;

(iii)  Trial – The judge (or the panel of judges) makes the final 
decision concerning which evidence will be taken into 
consideration and presented at the trial. During the 
trial, the parties present their arguments and the 
evidence they have submitted in the preparations 
phase, relevant to the case and in support to their 
statements;
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(iv)   Judgment – The court issues a judgment on the merits 
of the case, including the claim which concerns the 
main controversy as well as the parties’ secondary 
claims in the lawsuit. If several claims exist, the court 
will, generally, decide on all these claims in a single 
judgment. On certain claims, the court may decide in 
the form of a solution;

(v)  Legal remedies – In the North Macedonian legal 
system, there are two types of legal remedies: Regular 
and Extraordinary.

If the court, during the court proceeding, determines that 
it is not competent to resolve the dispute, it shall declare 
itself incompetent ex officio, terminate any conducted 
activities in the proceeding and dismiss the lawsuit, except 
in cases when the competence of a court in the Republic 
of North Macedonia depends on the defendant’s consent.

Any submission filed by an attorney not comprehensible 
and not containing all elements required by the law, will be 
rejected by the court 

The first-instance court proceeding in a commercial 
dispute usually takes between six and 18 months, 
depending on the volume of the evidence and complexity 
of the dispute. 

Court hearings are public, unless it pertains to a family law 
dispute or there is a special reason for the court not to 
allow the public to be present at the hearing. Court 
documents (such as pleadings, witness statements and 
orders) are not available to the public. The court, after the 
announcement and finalization of the written filing, 
publishes its judgment or decision on the court’s website, 
subject to the protection of personal data of the parties, 
namely, the names and other relevant data of the parties 
are not published.

  

2.4  Evidence
According to the Law on Litigation Procedure, the following 
evidence is permitted: documents, party testimony, 
witness testimony, expert opinions and insight on spot (i.e. 
inspection at the location along with the judge and the 
parties of the dispute). Each party should provide evidence 
supporting its allegations and claims.

The Law on Litigation Procedure does not provide an 
obligation to preserve documents and other evidence 
pending the trial. It provides general obligation for the 
parties to provide relevant documents supporting the 
purported facts. The parties can share the relevant 
documents only through the court. 

The Law on Litigation Procedure does not provide that a 
party should provide the opposite party with a document 
that is unfavourable to its case. However, if one of the 
parties is referring to a document that it in possession of 
the other party, the court shall summon such other party 
to submit the document within a certain period.

 A party cannot refuse to submit that document if: (i) it has 
itself claimed the same document as the evidence in the 
court proceedings, (ii) it refers to a document that, 
according to the law, the party is obliged to submit, or (iii) 
the document, in regard to its content, is considered 
common to both parties.

A party may refuse to provide certain documents for 
important reasons, particularly, if: (i) such an action would 
expose the party to shame, significant material damage, or 
personal criminal prosecution or criminal prosecution of 
his or her relatives (i.e. relatives by blood, in direct line, to 
whatsoever degree, and, in indirect line, to the third 
degree, his or her spouse or in-laws up to the second 
degree, as well as when the marriage is terminated, the 
unwed partner, and the guardian or the person under 
guardianship, the adoptive parent or the adoptee) or (ii) it 
has obtained such documents in performance of 
professional duties as an attorney, doctor or another 
licensed professional that is obliged to maintain 
confidentiality.

When the party summoned by the court to submit a 
document denies that it is in its possession, the court may 
allow evidence in order to confirm this fact. 

Each witness is examined separately and without the 
presence of witnesses who are due to be examined at a 
later time in the court proceeding. Each witness is obliged 
to give answers orally.

An expert witness provides a written opinion and, if 
necessary, he or she may be examined by the court and 
the parties after the opinion has been prepared and 
delivered. The court may a third expert to provide an 
opinion in instances of two conflicting expert opinions 
submitted by each party.

According to the Law on Litigation Procedure, a cross-
examination of the factual and expert witnesses is 
available.

2.5 Costs 
(a)	 Court	Fees	and	Expenses

The party filing a lawsuit is obliged to pay a court fee for 
the lawsuit. The amount of the court fee is prescribed by 
the Law on Court Fees and it is determined based on the 
value and/or the type of the claim. 

The party prevailing in the lawsuit may claim its costs from 
the non-prevailing party.

(b) Legal Fees

Litigation costs are comprised of the expenditures made 
during the course of the court proceedings or as a result 
thereof. 
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Such costs may involve court fees, costs of expert 
witnesses, evidence translation costs, administrative costs 
for obtaining documents, etc. 

Litigation costs also comprise of the fees of attorneys at 
law engaged by the parties.

Each party shall cover the litigation costs caused by its 
action in advance. 

A party non-prevailing in the lawsuit shall be obliged to 
compensate the costs of the prevailing party.

The Advocacy Tariff provides the possibility for a party in 
the lawsuit and his or her attorney-at-law to enter into a 
fee agreement, notwithstanding the official tariff; however, 
in such instance, the amount of the agreed fee cannot be 
lower than the fee amount regulated by the Advocacy 
Tariff. Therefore, no contingency fees or similar 
arrangements between attorneys and their clients may be 
agreed respecting the rules of the contractual law.  

Each party shall cover the litigation costs caused by its 
action in advance. 

A party entirely non-prevailing in the lawsuit shall be 
obliged to compensate the costs of the prevailing party and 
any intervenor.

(c)	Third	Party	Funding	and	Insurance

The Law on Civil Court Procedure does not regulate a 
possibility of third-party funding of litigation costs.

Insurance is not regulated as a solution to cover all, or a 
part of, a party’s litigation costs. 

(d) Legal Aid

Legal aid in North Macedonia is not available to the parties 
in a commercial dispute.

(e)	 Security	Requirement	for	Foreign	Claimants

Foreign claimants are required to deposit a security in 
order to be able to bring a claim, subject to certain 
conditions regulated by the law.

(f)	 Security	for	Costs	

If the plaintiff is a foreign legal entity, the domiciliary 
defendant may ask the court to order a judgment payment 
bond (cautio judicatum solvi) if the conditions regulated by 
the law have been satisfied.

The defendant would not be entitled to ask for security of 
its costs in the following situations:

(i)  If, in the country of the plaintiff’s residence, North 
Macedonian citizens are not required to provide such 
security;

(ii)  if the plaintiff is granted asylum in the Republic of 
North Macedonia;

(iii)  if the plaintiff’s claim arises from its employment 
relations in the Republic of North Macedonia;

(iv)  in cases involving marital disputes, disputes for 

establishing or opposing the paternity or maternity, 
and in alimony cases; 

(v) in cases involving claims arising from promissory notes; 

(vi)  in cases involving a counter-lawsuit; 

(vii)  in cases involving an issuance of a payment order; and 

(viii)  in cases there is an international treaty between the 
Republic of North Macedonia and the foreign country 
according to which no obligation for securing of costs 
is required. 

2.6  Appeal
The right to appeal against first-instance court decisions is 
always granted. The general deadline to submit an appeal in 
commercial disputes is eight calendar days. 

A judgment can be appealed on the following grounds:

(i)  actual violation of the litigation procedure provisions;

(ii)  wrong or incompletely determined factual condition; 
and

(iii) misapplication of the material law.

In certain cases, stipulated by law, the parties have the right 
to challenge the appellate court judgment before the 
Supreme Court by filing a request for revision, which is an 
extraordinary legal remedy. Such cases involve, inter alia, 
civil disputes involving the value of the claim of more than 
MKD 1 million, commercial disputes involving the value of 
the claim of than MKD 1.5 million, certain family cases, 
intellectual property cases, etc. The term for filing this 
extraordinary legal remedy is 30 calendar days from the 
date the second-instance court decision was received.

The Law on Litigation Procedure provide that the court of 
second instance shall issue a decision on an appeal in a 
period of three months, at the latest, and, in more complex 
cases, in a period of six months from the date of receipt of 
the appeal. However, in practice, it takes a longer period for 
the appellate courts to decide (approximately, one year or a 
year and a half). 

2.7  Execution of Judgements 
The procedure for execution of judgments is regulated in 
the Law on Enforcement according to which the authorized 
persons for conducting the enforcement procedure are the 
enforcement agents licensed by the Ministry of Justice of 
the Republic of North Macedonia. 

Any action undertaken by an enforcement agent may be 
challenged in front of the primary court competent for the 
territory in which the enforcement agent is registered. A 
decision issued by the primary court may be appealed to 
the competent appellate court.

An enforcement agent is entitled to the following 
remuneration:
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(i)  a fee for processing the enforcement case, incurred 
costs and taken actions; and

(ii)  a reward for the realization of the writ of execution in 
accordance with the Tariff for reward and compensation 
of other expenses for the work of the enforcement 
agent. The enforcement agent collects a reward for 
partial or full realization of the writ of execution from 
the debtor during the enforcement process.

A timely appeal prevents a judgment from being enforced 
in the part that is being appealed (suspending action).

However, an appeal to a judgment related to interim 
measures does not suspend the execution of the judgment.

 

2.8  Interim Measures 
For monetary claims, the law provides that the court may 
order the following interim measures:

(i)   prohibit the debtor to alienate or dispose of his or her 
personal property, as well as ensure for the preservation 
of those assets; 

(ii)  prohibit the debtor to alienate or encumber his or her 
immoveable property or other related proprietary 
rights registered on the immovable property on his or 
her behalf, including subjecting such property to a 
lease arrangement or making any notes in the public 
records to the contrary of the said prohibition; 

(iii)  prohibit the debtor to sell securities; 

(iv)  prohibit a debtor’s debtor to pay a claim to the debtor, 
either in money or in kind, as well as prohibit the debtor 
to receive property, collect a claim and/or dispose of 
them; 

(v)  order a finance officer of the debtor or third party not 
to approve payment from the debtor’s accounts.

For non-monetary claims, the law provides that the court 
may order the following interim measures: 

(i)   prohibit the alienation or encumbrance of a personal 
property that is used to secure the claim; 

(ii)  prohibit the alienation or encumbrance of an 
immoveable property that is used to secure the claim, 
including making any notes in the public records to the 
contrary of the said prohibition; 

(iii)  prohibit the debtor from undertaking activities that can 
cause damage to the creditor; 

(iv)   prohibit a debtor’s debtor to dispose of the property 
that is used to secure the debtor’s claim; 

(v)  order the employer to pay salary compensation to the 
employee during a dispute related to unfair dismissal 
of employment, if that is necessary for the employee’s 
subsistence and the subsistence of the persons that, in 
accordance with law, the employee is obliged to 
support.

In order to obtain an interim injunction concerning 
monetary claims, the law provides the following:

(i)  The creditor must render probable the existence of the 
claim and, in the absence of the proposed measure, of 
the danger that the debtor is to obstruct or significantly 
hinder the collection thereof, by the alienation, cover-
up or use of his/her property in any other way (e.g. 
disposing of his/her monetary funds).

(ii)   The creditor need not prove the aforementioned 
danger if the creditor renders probable that the debtor 
would suffer only insignificant damage by the proposed 
measure.

(iii)   It shall be considered that the danger exists if the claim 
is to be discharged abroad.

In order to obtain an interim injunction concerning non-
monetary claims, the law provides the following:

(i)   The creditor must render probable the existence of the 
claim and the danger that the discharge thereof shall 
be obstructed or significantly hindered otherwise.

(ii)  The court may grant an interim injunction measure if 
the creditor renders probable that the measure is 
necessary in order to prevent the use of force or 
occurrence of irreparable damage.

(iii)  The creditor need not prove the aforementioned 
danger if the creditor renders probable that the debtor 
would suffer only insignificant damage by the proposed 
measure.

(iv)  It shall be considered that the aforementioned danger 
exists if the claim is to be discharged abroad.

The court costs for obtaining an interim injunction are, 
generally, equal to one-half of the costs of litigation 
commenced by a lawsuit; however, the attorney’s fees are, 
generally, higher for 20 per cent compared to such fees in 
litigation. 

2.9  Simplified Procedure for Debt Recovery
The manner of commencing a civil proceeding depends on 
the type of document on which the plaintiff bases its claim 
against the defendant.

If the claim is based on invoices, promissory notes, bills of 
exchange, public deeds, excerpts from the plaintiff’s 
verified book-keeping records, private deeds verified 
according to the law, including lists for calculation of 
interest (trustee deeds), the debt recovery procedure 
should be initiated with a proposal filed by the plaintiff 
against the defendant to a competent notary public (i.e. a 
notary payment order). On the basis of such proposal, the 
notary public issues a decision for enforcement and delivers 
such decision to the defendant. The defendant is entitled 
to file an objection against this decision within eight days 
from the date of receipt.
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If the defendant files an objection, the debt recovery 
procedure continues in front of the court. Otherwise, the 
notary public ‘s decision becomes final and enforceable 
against the defendant. 

In instances the claim relates to (i) a recovery of a monetary 
claim, which claim has been verified by a trustee deed or (ii) 
a claim which is to be discharged abroad, the court, and not 
a notary public, shall issue an order to the defendant to 
fulfil the petition (i.e. a court payment order).

If the claim is not based on a trustee deed, the plaintiff 
must file a lawsuit against the defendant.

In case no objection is filed by the debtor, a notary payment 
order becomes final and enforceable deed, which means 
that this procedure is faster; however, in practice, debtors 
usually submit an objection, prompting the commencement 
of a lawsuit.

3. Alternative Dispute Resolution Methods

In North Macedonia, the prevalent alternative dispute 
resolution mechanisms are arbitration and mediation.

3.1  Mediation
Mediation is governed by the Law on Litigation Procedure 
and the Law on Mediation.

In a commercial dispute involving a monetary claim not 
exceeding MKD 1 million and that could be initiated only 
by filing a lawsuit in the court of law, the parties are obliged 
to attempt to resolve their dispute by mediation before the 
lawsuit has been filed. 

However, according to relevant court practice, the 
mediation has not proven to be a successful method of 
resolving disputes.

3.2  Arbitration
3.2.1 Governing Legislation

A commercial arbitration involving one or more foreign 
parties is regulated by the Law on International Commercial 
Arbitration of the Republic of Macedonia.

Arbitration without an international element is regulated 
by the Law on Litigation Procedure. Using arbitration for 
resolving disputes not involving an international element is 
at disposal to the parties in selected, permanent courts, 
arbitrations founded by the chambers of commerce or 
other organizations determined by law; however, certain 
types of disputes may only be decided by a competent 
court. 

3.2.2  Arbitration Agreement and Arbitrability
A foreign court decision will not be recognized and, as a 
result, not enforceable in the Republic of North Macedonia, 
if the foreign court based its jurisdiction on circumstances 
that are not provided by the relevant law for establishing a 
jurisdiction of a court or other adjudicating body of the 
Republic of North Macedonia to resolve a case with an 
international element of the same type.

The foreign court decision will not be recognized and, as a 
result, not enforceable in the Republic of North Macedonia, 
if, in the same case, a court or other adjudicating body of 
the Republic of North Macedonia has made a final decision 
or, if in the Republic of North Macedonia, another foreign 
court decision has been recognised concerning the same 
disputed matter and between the same parties.

 

4. Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

Enforcement of foreign judgments is governed by the Law 
on International Private Law. 

(b)	 Enforcement	of	Arbitral	Award

Enforcement of foreign arbitral awards is governed by the 
Law on International Private Law.

4.2  Procedure
A foreign court decision is recognised, and produces the 
same legal effect, as a decision of a court in the Republic of 
North Macedonia only if it is recognized by the relevant 
court of the Republic of North Macedonia.

Foreign judgments will be recognised by North Macedonian 
courts if the following conditions are met:

(i)   the petitioning party has provided the original or duly 
verified copy of the award to be recognised; 

(ii)   the award is confirmed as final by the relevant foreign 
authority; 

(iii)  the judgment is confirmed as enforceable by the 
relevant foreign authority; 

(iv)  there was no violation of due process in the foreign 
procedure against the opposite party; 

(v)  there is no exclusive jurisdiction of a North Macedonian 
court concerning the subject of the dispute; 

(vi)  there is no agreement between the parties that a 
North Macedonian court be competent for resolving 
the dispute; 
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(vii)   there is no res judicata concerning the merits of the 
case; and

(viii)  the judgment is not contrary to the public order of the 
Republic of North Macedonia.

If the court to which the petition for recognition of a 
foreign court decision has been submitted determines that 
there are no obstacles for recognition, it will issue a decision 
for recognition of such foreign court decision.

The court will submit the decision for recognition of the 
foreign court decision to the opposing party (i.e. to the 
other participants in the procedure in which the foreign 
court decision was made) and will instruct them that they 
can file an objection against the recognition decision within 
30 days from the date of receipt of the decision.

A party has the right to appeal to a competent appellate 
court against the decision by which the first-instance court 
rejected the proposal for recognition and against the 
decision on the objection within 15 days from the date of 
receipt of the decision.

Enforcement of a foreign judgment or arbitral award ranges 
from six months to one year; however, it depends on the 
complexity of the case.

Parties are entitled to obtain interim measures in support 
of their enforcement lawsuits. 

4.3  Costs 
The costs of recognition of a foreign court decision are 
decided by the relevant court according to the rules that 
would govern the same matter should the case be decided 
by a court of the Republic of North Macedonia.
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1. General overview

The main dispute resolution methods used within the 
Romanian jurisdiction in order to resolve commercial 
disputes are (i) litigation and (ii) alternative dispute 
resolution methods, such as mediation and arbitration.

The most prevalent method remains the litigation before 
the Romanian courts of law. The industry is relevant for 
choosing arbitration as alternative dispute resolution 
method. 

For example, Article 57 of the Law no. 101/2016 on 
remedies and appeals concerning the awarding of public 
procurement contracts, sectorial contracts and concessions 
and for the organization and functioning of the National 
Council for Solving Complaints, the Romanian legislature 
has expressly established that parties can decide to solve 
their disputes regarding the interpretation, conclusion, 
modification, performance and termination of their 
contract through arbitration.

In Article 70.3, para 1 (Disputes and Arbitration) of the 
Decision no. 1/2018 concerning the approval of the 
general and special conditions of some categories of public 
procurement contracts correspondent to the investment 
objectives financed from public funds, the Romanian 
legislature included a contract provision model, which 
states: 

“Except in cases where disputes are settled amicably in 
accordance with sub-clause 70.2 [Amicable Settlement], 
any dispute arising out of or in connection with this 
Agreement shall be settled by arbitration in accordance 
with the rules of arbitration of the International Commercial 
Arbitration Chamber attached to the Chamber of 
Commerce and Industry of Romania […].”

The COVID-19 pandemic has affected both the courts and 
arbitral tribunals. While the implementation of virtual 
hearings by the Romanian courts have not been successful 
at this time, the arbitral tribunals have made an almost 
total transition to virtual hearings via digital platforms. It is 
expected that the courts will continue to implement virtual 
hearings during the following years. As the situation 
concerning the COVID-19 pandemic improves, their 
current activity is slowly getting back to normal. 

2. Litigation

2.1  Governing Legislation
The litigation in the Romanian jurisdiction is primarily 
governed by the Romanian Civil Procedure Code (the 

“Code”). During the previous five years, no fundamental 
change has been made regarding the legislation governing 
litigation, with the exception to certain changes concerning 
specialized areas.

2.2  Court System and Jurisdiction of Courts
(a) Court System

The Romanian court system is organized through Law no. 
304/2004 concerning the judicial organization.

The judicial power is exercised by the High Court of 
Cassation and Justice and the other courts established by 
law; namely, (i) courts of appeal; (ii) courts (or tribunals); (iii) 
specialized courts (or specialized tribunals); (iv) military 
courts; and (v) courts of first instance (or justices).

In Romania, the highest instance court is a single Supreme 
Court, called the High Court of Cassation and Justice, with 
legal personality and the seat in the capital of the country.

The courts of appeal are courts with legal personality, each 
covering an area of several counties.

The tribunals are courts with legal personality, located in 
each county and the municipality of Bucharest. They are 
customarily based in the administrative centre of each 
county.

Courts of first instance are courts without legal personality, 
located in major cities and towns as determined by Annex 
1 of the aforementioned Law no. 304/2004.

Generally, the tribunals generally hear commercial disputes 
as courts of first instance. Appeals to their decisions are, 
generally, heard by the civil division of the courts of appeal.

(b)	 Jurisdiction	of	Courts	

The main rules governing the jurisdiction of courts hearing 
commercial disputes and challenges to their jurisdiction 
are included in Title III of the Code.

The Code provides that a competent court takes into 
consideration the nature of a dispute and the value of a 
claim. Regarding the territorial jurisdiction, the main rule is 
set in Article 107 of the Code, which establishes that the 
claim is to be submitted to the court where the defendant 
has his or her headquarters or domicile, unless the law 
provides for other particular rule.

The parties can choose a competent court in accordance 
with Article 126 of the Code. Namely, if the law does not 
establish an exclusive territorial competence, then the 
parties can choose another court than the one competent 
by law to resolve their dispute. Such an election can be 
made only in connection to the rights which the parties 
can waive.
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Also, Article 126, para 2 of the Code, establishes that, in 
special cases, a party can choose the court only after such 
party’s right to compensation has become due.

For civil cases involving an international element, the Code 
establishes clear rules in Chapter VII – Civil International 
Dispute. These provisions apply only if international 
treaties to which Romania is a signatory, the European 
Union law and the special national laws do not establish 
different rules.

Romania, as a member of the European Union, also applies 
and respects, inter alia, the provisions of Regulation EU no. 
1215/2012 of the European Parliament and of the Council 
of 12 December 2012 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial 
matters, and Regulation EC no. 593/2008 of the European 
Parliament and of the Council of 17 June 2008 on the law 
applicable to contractual obligations (Roma I). From a 
procedural point of view, a party can challenge the 
competence of a court through an objection raised 
according to Articles 129 and 130 of the Code.

The Romanian law does not, generally, prohibit the parties’ 
right to include a choice of forum clause in their contract 
thereby consenting to the jurisdiction of a foreign court. 
Therefore, absent different provisions in special laws, such 
a clause is, generally, enforceable in the Romanian 
jurisdiction.

The conditions for a choice of forum clause to be valid and, 
therefore, enforceable in Romania, have been established 
by the national legal literature as follows: 

(i) the parties have full capacity of exercise;

(ii) the consent of the parties must be free and untainted; 

(iii) the agreement of the parties must be express; 

(iv)   the agreement must state the chosen court 
unequivocally; 

(v)     the chosen court should not be absolutely lacking 
competence; and

(vi)  the parties must respect the conditions imposed by 
Article 1203 of the Civil Code.

In addition, Article 1113 of the Code establishes how an 
arbitral convention can be validly concluded.

2.3  Procedure
The main steps in a court proceeding concerning a 
commercial dispute according to the Code are as follows:

(i)    Written phase – during this phase, the parties submit 
their claims and statement of defence, and present, in 
writing, the evidence they want to be examined by the 
court;

(ii)  Oral phase – during this phase, the parties plead their 
objections and requests for evidence. In addition, the 
court, together with the parties, examines all approved 

evidence, such as cross-examination, documents, 
witnesses, expert reports, etc. After the examination 
of evidence has been completed, the parties present 
their respective final statements concerning the merits 
of the case.

(iii)  Judgement – during this phase, the court renders its 
judgment and thereafter drafts and communicates a 
comprehensive version of the judgment to the parties.

Romanian courts can generally dismiss a claim during the 
written phase (before communicating the claim to the 
defendant) on procedural grounds, in accordance with the 
provisions of Article 200 of the Code (regarding the 
verification and regulation of the court-claim). Exceptions 
are included in special laws, in which it is expressly stated 
that the court will not verify the claim according to the 
aforementioned Article.

Conversely, a Romanian court cannot dismiss a claim on 
the merits of the case during the written/preliminary 
phase. 

The written phase begins with the submission of the 
claimant’s requests. After the defendant has been served 
with the complaint, he/she has the obligation to submit a 
written statement of defence, in relation to which the 
claimant can submit a reply. The written phase ends when 
the first hearing is set.

The likely time frame for a first instance court to decide a 
commercial dispute varies if an expert report has been 
provided or not. Therefore, the time frame varies from six 
months to three years.

According to Article 17 of the Code, court hearings are 
public, except in instances established by special laws. The 
exceptions from this general rule are established in 
different domains through special provisions or laws. For 
example, cases involving the adoption or the custody of a 
minor are usually confidential.

In general, documents submitted to the court file are 
available only to the parties in the lawsuit. Nevertheless, 
special laws establish a presumption for submission of 
documents that must be kept confidential. For example, 
Article 19 of the Law no. 101/2016, establishes the 
confidential regime for some public procurement cases in 
which a party is submitting to the court file its technical 
submissions, including commercial and technical secrets 
and patents.

2.4  Evidence
According to Article 249 of the Code, a party who submits 
a claim during the dispute bears the burden of proof.
Generally, the Code does not determine a standard of 
proof. Article 264 of the Code establishes that the court 
will examine all evidence, each separately and all together, 
in order to render a judgment. The evidence will be 
examined and interpreted by the court freely, according to 
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the judge’s own convictions, except in cases when the law 
establishes such evidence’s probative force.

The categories of evidence are: witnesses, presumptions, a 
party’s confession (made freely or obtained through a 
cross-examination/interrogation), expert reports, material 
evidence (such as photos, videos, etc.), on-site research 
and any other evidence established by law. 

The Code does not regulate the “duty of disclosure” by the 
parties.

Each party should respect the provisions of the Code 
when submitting the claim or the statement of defence, as 
applicable, as well as requests for evidence and requests 
that must be included in their submissions.

Factual witnesses are providing their statements orally, in 
front of the court, while the judge instructs the clerk what 
information will be written in the witness’s statement 
submitted to the file. Each party can examine factual 
witnesses upon the approval of the court.

Expert witnesses are providing their point of view through 
written expert reports. Cross-examination of such 
witnesses is possible upon the approval of the court and if 
the expert witness can present his or her opinion orally 
during the trial. An expert witness’s opinion will be 
mentioned within a statement submitted to the file.

2.5 Costs 
(a)		Court	Fees	and	Expenses

Within the Romanian jurisdiction, filing a claim in front of 
the court is subject to the payment of a stamp fee.The 
value of the stamp fee is established by the Government 
Emergency Ordinance no. 80/2013 concerning judicial 
stamp fees. For example, in commercial disputes the stamp 
fee is calculated according to the value of the claim (approx. 
1-1.5 per cent)

The stamp fee paid for the claim can be recovered from 
the counterparty as part of the judicial fees.

According to Article 453, para. 1 of the Code, the party 
non-prevailing in the dispute will be obliged, as per the 
request of the prevailing party, to pay the judicial fees 
incurred by the other party. Article 451 of the Code 
establishes the categories of expenses that can be 
recognized as judicial fees and charged to the non-
prevailing party.

(b) Legal Fees

According to Article 30 of the Law no. 51/1995 for the 
organization and practice of the attorneys-at-law’s 
profession, for his or her professional activity, an attorney-
at-law shall be entitled to a fee and to all the expenses 
incurred in the protection of interest of his or her client.

The categories of fees to which an attorney-at-law is 
entitled are detailed through the provisions included in 

Articles 127 through 132 of the Statute of the lawyer’s 
profession adopted through Decision no. 64/2011 of the 
President of the National Association of the Romanian 
Bars (i.e. UNBR).

The attorney-at-law’s fees can be established as hourly 
fees, flat fees, success fees and fees resulting from a 
combination of the above (for example, a flat fee and a 
success fee).

The Romanian law does not allow contingency fees. Article 
130 from the Law no. 51/1995 expressly prohibits a 
pactum de quota litis. The success fee can be established 
only in conjunction with a flat fee or an hourly fee.

The hourly and flat fees are the ones customarily used in 
the Romanian jurisdiction. subject to the particularities of 
each case, a success fee can also be added to the hourly or 
flat fee.Generally, these costs can be recovered from the 
counterparty, as the lawyer’s fee is part of the judicial fees 
defined per Article 451 of the Code. 

The attorney-at-law’s fees can be reduced by the court if 
the judge determines that the value of such fees is 
disproportionate to the value or the complexity of the 
case, the activity of the attorney-at-law and other 
circumstances of the case. Such a reduction measure will 
affect only the amount of the attorney-at-law’s fees that 
may be obtained from the non-prevailing party and not the 
fee owed by the party to his or her attorney-at-law.

(c)	Third	Party	Funding	and	Insurance

Third party funding is not expressly regulated in the 
Romanian jurisdiction and is rarely used in practice.

Insurance to cover litigation costs is not common in 
Romania.

(d) Legal Aid

The Romanian bar associations assure a judiciary assistance 
in non-criminal cases as a way of granting public legal aid, 
in accordance with the provisions of the Government 
Emergency Ordinance no. 51/2008 concerning public 
legal aid in civil matters.

The public legal aid can be requested by any natural person 
who has his or her domicile in Romania, another state 
member or the European Union, or any other country that 
has a signed treaty with Romania concerning this matter, 
and cannot afford to pay the fees necessary for a trial or 
legal advice without endangering his or her livelihood or 
that of his or her family.

According to Article 8, para. 1 of the Government 
Emergency Ordinance no. 51/2008, the natural person 
can benefit from public legal aid if such person’s average 
monthly net income per family member, in the period of 
two months preceding the application for legal aid, is 
below the level of RON 300. In this case, the amount 
constituting public legal aid shall be advanced in full by the 
state.
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Article 8, para. 2 of the aforementioned Ordinance 
mentions that, if the average monthly net income per 
family member, in the period of two months preceding the 
application for legal aid, is below RON 600, the amount of 
money that constitute public legal aid is advanced by the 
state in the proportion of 50 per cent.

Public legal aid may be granted in other cases, in proportion 
to the applicant’s needs, if certain or estimated costs of 
the proceedings are likely to limit his or her effective access 
to justice, including those due to differences in the cost of 
living between the EU member state in which he or she 
has domicile, or habitual residence, and that of Romania.

Also, Article 81 of the aforementioned Ordinance 
establishes that public legal aid is granted, regardless of 
the material condition of the applicant, if the special law 
provides for the right to legal aid or the right to free legal 
aid as a protection measure, taking into account special 
situations, such as minority, disability, certain status and 
the like. In this case, the public legal aid is granted without 
complying with the criteria provided in Article 8, but only 
for the defence or recognition of certain rights or interests 
resulting from, or related to, the special situation that 
justified the recognition, by law, of the right to legal aid or 
free legal aid.

(e)	Security	Requirement	for	Foreign	Claimants

Foreign claimants are not required to deposit a security in 
order to be able to bring a claim in the Romanian 
jurisdiction. A security can be requested in special 
circumstances, irrespective of the nationality of a person 
filing the claim.

(f)	Security	for	Costs	

Romanian law does not generally regulate a procedure 
through which the defendant is entitled to apply to the 
court to require the claimant to provide security exclusively 
for the litigation costs.

2.6  Appeal
The appeal is an ordinary way to challenge a judgement 
rendered in civil and commercial disputes in the Romanian 
jurisdiction. 

The Code does not stipulate special reasons for a party to 
be able to submit an appeal and no monetary limits are 
established. Generally, a party can file an appeal in a period 
of 30 days from the moment the written decision is 
communicated to him or her (this period can vary, 
considering the nature of a commercial dispute or if a special 
law is applicable).

The grounds for appeal do not vary from one appeal court 
to another. The time frame for an appeal court to decide on 
an appeal request varies from six months to approximately 
two years in the event additional evidence is examined 
during this procedural phase.

2.7  Execution of Judgements 
The main rules governing execution of judgements in the 
Romanian jurisdiction are established through Chapter V of 
the Code, concerning the enforcement procedure.

The first principle stated in Chapter V of the Code, 
concerning the enforcement procedure, is that the 
obligation stated in a judgement or other enforceable title 
is executed voluntarily.

In case the debtor does not want to voluntarily perform his 
or her obligation, the creditor can obtain the execution 
through the enforcement procedure.

The execution of the judgement can be carried out by 
following the procedure established by law, simultaneously 
or successively, until the creditor satisfies its rights, obtains 
the payment of interest, penalties or any other sums 
established through the enforcement title, according to the 
law, including the enforcement expenses.

Romania, as part of the European Union, also applies and 
respects the provisions of Regulation EU no. 1215/2012 
of the European Parliament and of the Council of 12 
December 2012 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters.

The costs of execution of a judgement in Romania includes 
enforcement expenses, as determined by Article 670, para 
3 of the Code, namely:

(i)  a stamp fee, as established through Article 10 of the 
Government Emergency Ordinance no. 80/2013 
concerning judicial stamp fees (more specifically, for 
obtaining the approval to begin the enforcement 
procedure, a stamp fee of RON 20 is owed) and

(ii)   a bailiff’s fee, established by the Law no. 188/2000 
concerning the bailiffs.

Article 39 of the Law no. 188/2000 states as follows: 

“Bailiffs have the right, for the service provided, to the 
minimum and maximum fees established by the Minister of 
Justice, in consultation with the Council of the National 
Union of Bailiffs. In case of forced execution of receivables 
having as object the payment of a sum of money, the 
maximum fees are the following:

 a)  for receivables up to and including RON 50,000, 
the maximum fee is 10 per cent of the amount 
representing the value of the receivable subject 
to enforcement;

 b)  for receivables in the amount of over RON 
50,000, but up to RON 80,000 inclusive, the 
maximum fee is RON 5,000 plus a percentage of 
up to three per cent of the amount exceeding 
RON 50,000 in the value of the receivable subject 
to enforcement;

 c)  for receivables in the amount of over RON 
80,000, but up to RON 100,000 inclusive, the 
maximum fee is RON 5,900 plus a percentage of 
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up to two per cent of the amount exceeding RON 
80,000 in the value of the receivable subject to 
enforcement;

 d)  for receivables in the amount of over RON 
100,000, the maximum fee is RON 6,300 plus a 
percentage of up to one per cent of the amount 
exceeding RON 100,000 in the value of the 
receivable subject to enforcement.”

Also, the bailiffs’ fees are detailed in Order no. 2550/C of 
14 November 2006 on the approval of minimum and 
maximum fees for services provided by bailiffs.

(iii)  attorney-at-law’s fee within the enforcement phase of 
the dispute;

(iv)  fees for an expert witness, translator or interpreter;

(v)   expenses incurred for assuring the publicity of the 
enforcement procedure and the performance of other 
enforcement acts;

(vi) f)  transportation expenses;

(vii) g) any other fees or expenses established by law or 
necessary in order to carry out the enforcement 
procedure.

According to Article 468, para. 5 of the Code, during the 
30 days in which the party can file an appeal, the execution 
of judgement is suspended, except in specific cases 
provided by law. Also, the execution of judgement is 
suspended if an appeal is submitted within the legal 
timeframe, except in specific cases provided by law.

 

2.8  Interim Measures 
The interim measures available in the Romanian jurisdiction 
are generally regulated in Title IV of Chapter VI concerning 
Special Procedures from the Romanian Civil Procedure 
Code. According to these provisions, the types of interim 
measures are: (i) issuance of a charging order (Articles 952-
969 of the Code), garnishments (Articles 970-971 of the 
Code), issuance of a court order for the seizure of goods 
(Articles 972-977 of the Code), and interim measures 
regarding intellectual property rights (Articles 978-979 of 
the Code).

In order for a creditor to be able to obtain an interim 
measure, such as a charging order, the following conditions 
should be met:

(i)  the creditor does not benefit from an enforcement 
title;

(ii)    the creditor’s receivable is confirmed through a written 
document and it is enforceable;

(iii)  a claim on the merits of the case has already been 
submitted; and

(iv)  the interim measure can concern only movable and 
immovable assets of the debtor.

In the above-referenced circumstances, the creditor can be 
obliged to post a security bond. 

The creditor that does not have his or her receivable 
confirmed through a written document can also obtain a 
charging order, if he or she has previously submitted a 
claim on the merits of the case and has posted a security 
bond equal to one-half of the claimed value.

Also, a creditor can obtain a charging order even if his or 
her receivable is not enforceable, if, in addition to the 
foregoing requirements, the creditor shows that: (i) the 
assets the debtor has offered to the creditor as security 
have diminished in value through the debtor’s own doing, 
(ii) the debtor has failed to deliver to the creditor the 
promised assurances or (iii) there is a danger that the 
debtor will make an attempt to evade the enforcement or 
to hide or scatter his or her property. In these cases, the 
creditor must post a bond as established by the court.

The Code regulates special provisions for claims to obtain 
a charging order over civilian vessels.

In addition, the creditor can obtain a garnishment over 
money, securities or other intangible movable assets owed 
to the debtor by a third party, or such that that will be 
owed in the future based on an existing legal relation, in 
the conditions mentioned above for obtaining a charging 
order.

The interested person can obtain a court-ordered seizure 
of goods if there is an ongoing trial over the property right 
or other real right, the possession of a movable or an 
immovable asset, or regarding the right of use, or the right 
of administration, of a public property asset, if the court 
considers that such an interim measure is necessary in 
order to preserve that specific right.

Additionally, the interested person can also obtain a court-
ordered seizure of goods when there is no current trial:

(i)  over an asset that the debtor is offering in exchange of 
his debt relief;

(ii)   over an asset in connection to which the interested 
party has good reasons to fear that it will be stolen, 
destroyed or altered by his current owner; or

(iii)  over a movable asset that constitutes the creditor’s 
guarantee, when the creditor informs the court 
regarding the debtor’s insolvency or when he has good 
reasons to suspect that the debtor is evading the 
possible forced seizure, or to be afraid of theft or 
damage.

In any of the above instances, within 20 days from the 
moment the party has obtained the court-ordered seizure 
of goods, he or she must: (i) submit a claim on the merits 
of the case with the competent court, (ii) take the necessary 
actions for the constitution of the arbitral tribunal or (iii) 
request the enforcement of his or her enforceable title. 
Otherwise, the court-ordered seizure of goods shall be 
without effect by law, which will be assessed by the court 
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through a written definitive decision issued without the 
parties being subpoenaed. 

If the owner of an intellectual property right, or any other 
person that exercises such intellectual property right with 
the approval of its owner, submits credible evidence that 
the owner’s rights of intellectual property are subject to a 
current or imminent illicit action and this action risks 
causing him or her a damage difficult to cover, he or she 
may ask the court to issue an order for interim measures. 

The court can usually (i) prohibit the breach or order 
temporary cessation of the breach, or (ii) take necessary 
measures to ensure the preservation of evidence.

Also, Article 979 of the Code establishes special conditions 
for damages caused through public media and an incidental 
procedure to be followed in order to obtain interim 
measures concerning the intellectual property.

It is our understanding that, in the civil procedure of the 
United States, an ex parte motion is used to refer to orders 
that can be granted without waiting for a response from 
the other side in the court proceeding. 

According to the above-mentioned provisions of the Code 
governing the interim measures that can be obtained in 
the Romanian jurisdiction, one interested party can obtain 
a charging order and a garnishment without the other 
party being subpoenaed. The court communicates the 
decision to the interested party, while the debtor or 
another affected party will be served with the decision by 
the bailiff at the time the interim measures are enforced.

According to Article 11, para. (1)(b) from the Government 
Emergency Ordinance no. 80/2013 concerning judicial 
stamp fees, for the claims in connection with interim 
measures, the plaintiff owes a stamp fee of RON 100, 
while for interim measures in connection with the seizure 
of civil vessels, the plaintiff owes a stamp fee of RON 
1000. If the request is submitted through an attorney-at-
law, the cost of obtaining an interim injunction will also 
include the attorney’s fee. 

2.9  Simplified Procedure for Debt Recovery
The Romanian jurisdiction regulates a simplified procedure 
for debt recovery within Title IX of the Code concerning a 
special procedure for the payment injunction from Chapter 
VI concerning Special procedures, Articles 1014 - 1025.

According to these rules, the simplified procedure can be 
applied only:

(i)  for the receivables that are certain, liquid and due, 

(ii)  consisting of the obligation to pay an amount of money 
resulting from a civil contract, as well as the ones 
concluded between a professional and a public 
authority, and

(iii)  resulting from a written document or determined 
according to a statute, regulation or any other written 

document, appropriated by the parties by signature or 
in another method permitted by law.

The creditor must first notify the debtor regarding his or 
her request. If the debtor does not comply with his/her 
obligation within 15 days from the date of receipt, the 
creditor can submit the request for a payment injunction 
with the competent court. The court resolves the request 
after the parties have been subpoenaed. The defendant 
must submit a statement of defence, otherwise, the judge 
can consider, taking also in consideration the circumstances 
of the case, that the debtor has recognized the creditor’s 
claim.

The procedure and the solution vary in accordance with 
the debtor’s recognition or challenge of the request for an 
injunction of payment. 

The decision awarded by the court can be challenged 
within 10 days from the moment the decision is served or 
communicated.

The main advantage of the simplified procedure is that the 
creditor can obtain an enforceable title in a reduced period 
of time. If the debtor is challenging the creditor’s claim and 
the court rejects the request for an injunction of payment, 
then the creditor will end up losing time in his/her process 
of recovering the debt.

3. Alternative Dispute Resolution Methods

The alternative dispute resolution mechanisms prevalent in 
the Romanian jurisdiction are mediation and arbitration.

3.1  Mediation
The mediation procedure is governed by (i) Law no. 
192/2006 on mediation and organization of the mediator 
profession, (ii) Statute of 2015 concerning the mediator 
profession and (iii) Article 21, para. (1), Article 227, paras. 
(2)-(4) and Article 441 of the Code. 

In the Romanian jurisdiction, the mediation procedure is 
not compulsory in commercial disputes. However, 
according to Article 21 of the Code, the judge has an 
obligation to recommend the parties to try to reach an 
amicable settlement of the dispute through mediation.

3.2  Arbitration
3.2.1 Governing Legislation

In the Romanian jurisdiction, domestic and international 
arbitration are governed by Articles 541-621 and 1111-
1132 of the Code. 

The provision of the Code in relation to arbitration were 
significantly influenced by the UNCITRAL Model Law on 
International Commercial Arbitration (1985), considering 
the interest in standardizing the rules applicable to this 
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field.Romania has become a member of UNCITRAL on 12 
November 2015.

 

3.2.2  Arbitration Agreement and Arbitrability
According to Article 1113 of the Code in relation to 
international arbitration, in order for an arbitration 
agreement to be valid, it must be concluded in writing and 
meet the conditions imposed by one of the following laws: 
(i) the law established by the parties; (ii) the law governing 
the subject matter of the dispute; (iii) the law applicable to 
the contract containing the arbitration clause; and (iv) the 
Romanian law. 

The validity of the arbitration agreement cannot be 
challenged on the ground that the main contract is invalid 
or because it concerns a dispute which does not yet exist.

Articles 549-551 of the Code provide that both the 
arbitration clause and the arbitral convention must be 
concluded in writing in order to be valid. 

As provided by Article 550 of the Code, in order for the 
arbitration clause to be valid, it should contain the 
procedure for appointing the arbitrators or, in the case of 
institutionalized arbitration, the institution or arbitration 
rules of the institution organizing the arbitration. 

As provided by Article 551 of the Code, in order for the 
arbitral convention to be valid, it must indicate the object 
of the dispute and, in case of ad-hoc arbitration, the name 
of the arbitrators or the procedure for appointing them. In 
case of institutionalized arbitration, if the parties did not 
choose the arbitrators nor the procedure to appoint them, 
this will be done according to the arbitration rules of the 
respective arbitral institution. 

According to Article 1112 of the Code in relation to 
international arbitration, any dispute which has a 
patrimonial nature may be subject to arbitration if it 
concerns rights the parties can freely dispose of, as long as 
the law of the state in which the arbitral tribunal is seated 
does not reserve exclusive competence to its national 
courts for that matter.

Article 542 of the Code provides that following matters 
cannot be subject to arbitration: marital status, capacity of 
persons, inheritance debates, family relations and rights 
the parties cannot dispose of.

The state and the public authorities can conclude arbitral 
agreements only if they are authorized by law or by 
international conventions to which Romania is a party. 

Legal persons established under public law that perform 
economic activities can conclude arbitral agreements, 
unless the law or their respective acts of establishment or 
organization provide otherwise.

 

4. Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	Enforcement	of	Foreign	Judgements	

The enforcement of foreign judgements in Romania is 
governed by Title III of the Code concerning the efficiency 
of the foreign judgements.

Also, of relevance are Regulation EU no. 1215/2012 of the 
European Parliament and of the Council of 12 December 
2012 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters, and the 
Hague Convention of 19 October 1996 on Jurisdiction, 
Applicable Law, Recognition, Enforcement and Co-
operation in Respect of Parental Responsibility and 
Measures for the Protection of Children.

(b)	Enforcement	of	Arbitral	Award

The enforcement of foreign arbitral awards in Romania is 
governed by Title IV of the Code concerning the 
international arbitration and the effects of foreign arbitral 
awards.

Also, of relevance are the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards of 1958 (also 
known as the New York Convention) and the European 
Convention on International Commercial Arbitration of 
1961.

4.2  Procedure
Foreign judgements are recognized automatically in 
Romania in the following instances:

(i)  if they are referring to the personal statute of a citizen 
of the state where the judgement was issued; 

(ii)  if, being issued in a third state, the judgement was first 
recognized in the state of citizenship of each party in 
the dispute; or

(iii)  if such recognition does not exist, the judgement (A) 
was pronounced based on the law according to the 
Romanian international private law (B) is not contrary 
to the public order of the Romanian international 
private law and (C) the right to defence has been 
respected.

Other foreign judgements may be recognized in Romania, 
in order to benefit from res judicata, if the following 
conditions are cumulatively met:

(i)  the judgement is definitive according to the law of the 
country where it was rendered;

(ii)  the court that has rendered the decision had the 
jurisdiction to resolve the case on its merits according 
to the law of the country where such court was 
located, without this jurisdiction being determined by 
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the presence of the defendant, or of some of his or her 
assets, or without any direct connection with the trial 
in the country where such court was located;

(iii)   there is a reciprocity between Romania and the country 
of the court that has rendered the judgement 
concerning the recognition of foreign judgements.

Also, if the foreign judgement has been rendered without 
the presence of the party non-prevailing in the trial, this 
judgement must also state that the respective party: 

(i)  had received, in due time, (A) subpoenas for the court 
hearings in which the parties have had an opportunity 
to argue on the merits of the case, and (B) documents 
through which the court was invested (the procedure 
was initiated); and 

(ii)  the party had the possibility to defend himself or 
herself and challenge the court judgement.

If a foreign judgement is not enforced voluntarily, the 
interested person can enforce it based on the permission 
rendered by the competent tribunal where the judgements 
must be enforced.

Foreign judgements regarding interim measures or 
temporary enforceable orders cannot be enforced in 
Romania.

The enforcement of a foreign judgement can be approved 
if the above mentioned conditions regarding the recognition 
of a foreign judgement are met and if the judgement is 
enforceable according to the law of the state where the 
court rendering the judgement was located.

Also, the Romanian law establishes detailed conditions 
regarding the documents that must be submitted for 
obtaining both the recognition and the enforcement of 
foreign judgements.

The request for enforcement is heard by the court with the 
presence of the parties and resolved by the court issuing a 
decision. Based on this decision, an enforceable title is 
issued, which must comply with the Romanian law and 
which must specify the decision by which the enforcement 
has been approved.

Any foreign arbitral award issued by a foreign arbitration 
court, and not being subject to the exclusive jurisdiction of 
a Romanian court, can be recognized and enforced in 
Romania, if (i) the dispute can be solved through arbitration 
in Romania and (ii) if the award does not include any 
provisions contrary to the public order of the Romanian 
international private law.

A request of recognition and enforcement of an award 
issued by a foreign arbitration court will be solved by the 
tribunal based on the domicile or the headquarters of the 
party against whom the respective arbitral award has been 
issued. If such a tribunal cannot be determined, the request 
will be heard and resolved by the Bucharest Tribunal.

Also, the Romanian law establishes detailed conditions 
regarding the documents that must be submitted for 
obtaining the recognition and enforcement of a foreign 
judgement. The request is resolved through a decision 
issued after the parties have been subpoenaed and which 
can be challenged only with an appeal.

If the foreign arbitral award confirms that the defendant 
has agreed with the approval of the arbitral award, the 
request of recognition/enforcement can be resolved by the 
competent tribunal without the parties being subpoenaed.

According to Articles 1104 and 1097 of the Code, the 
enforcement and recognition of a foreign judgement can 
be refused for any of the following reasons:

(i)  the foreign judgement is clearly contrary to the public 
order of the Romanian international private law;

(ii)  the foreign judgement has been issued in a domain 
where the persons cannot freely dispose of their 
rights, with the exclusive purpose to avoid the 
applicable law according to the Romanian international 
private law;

(iii)  the dispute has previously been resolved between the 
same parties through a decision, definitive or non-
definitive, rendered by a Romanian court, or such a 
decision is on trial before a Romanian court at the time 
the file was registered before a foreign court;

(iv)  the foreign judgement is irreconcilable with a prior 
foreign judgement likely to be recognized in Romania;

(v)   the Romanian courts have the exclusive jurisdiction to 
resolve the dispute;

(vi)  the right to defence has been violated; or

(vii)   the foreign judgment can be subject to an appeal in 
the country where it was rendered.

Also, a judgment cannot be recognized if a dispute concerns 
the marital status or the legal capacity of a Romanian 
citizen and, according to the Romanian international private 
law, another law should have been applied by the court 
that has rendered the judgment.

According to Article 1129 of the Code, the enforcement 
and recognition of a foreign arbitral award may be rejected 
by the competent tribunal if the party against whom the 
judgment has been issued proves the existence of one of 
the below circumstances:

(i)   according to the law of the country where the foreign 
arbitral award was rendered, the parties did not have 
the necessary capacity to conclude the arbitral 
convention;

(ii)  the arbitral convention was not valid in accordance to 
the law the parties have chosen to govern the arbitral 
convention or, in absence of a law chosen by the 
parties to govern the arbitral convention, in accordance 
to the law of the country where the foreign arbitral 
award was rendered;
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(iii)  the party against whom the foreign arbitral award has 
been issued has not been properly informed regarding 
the appointment of the arbitrators or regarding the 
arbitral procedure, or for that party it was impossible to 
make use of his or her own defence before the arbitral 
trial;

(iv)  the formation of the arbitral tribunal or the arbitral 
procedure was not in accordance with the parties’ 
arbitral convention or, if such a convention did not 
exist, it was not in accordance with the law of the 
venue where the arbitration took place;

(v)  the foreign arbitral award concerns a dispute not 
covered by the arbitral convention or a dispute placed 
outside the limits established by the arbitral convention, 
or it includes provisions that exceed the terms of the 
arbitral convention; however, if the provisions of the 
foreign arbitral award which concern matters covered 
by the arbitral convention can be separated from the 
matters that are not covered by the arbitral convention, 
the matters covered by the arbitral convention can be 
recognized and declared enforceable; or

(vi)   the foreign arbitral award has not yet become 
obligatory for the parties, or it has been annulled or 
suspended by a competent authority from the country 
where it was rendered or in accordance with the law of 
the country where it was rendered.

Generally, the courts are approving the enforcement 
lawsuits.

The timeframe for enforcement of foreign judgements and 
arbitral awards, including appeal stages, varies from six 
months to two years.

The Code does not provide for separate rules regarding 
special interim measures that could be obtained in support 
of the enforcement lawsuits regarding a foreign judgement 
or a foreign arbitral award.

4.3  Costs 
The costs of requesting enforcement of foreign judgements 
and arbitral awards in the Romanian jurisdiction include a 
stamp fee of RON 20 for each enforcement title and the 
fee agreed upon with the attorney-at-law.
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1. General overview

In Serbia, there are two main methods for resolving 
commercial disputes: (i) court proceedings and (ii) 
arbitration. Although the general impression is that the 
popularity of arbitration is growing as a way of resolving 
commercial disputes, court proceedings are still the 
prevailing resolution method in domestic disputes. 
Arbitration is more common in commercial disputes 
involving international elements. 

Due to the COVID-19 pandemic, the Serbian parliament 
declared the state of emergency that lasted from 15 March 
until 6 May 2020. During this period, the courts operated 
in a reduced capacity and active hearings were adjourned 
(except for certain urgent matters, such as interim measure 
proceedings, etc.). 

After the state of emergency was lifted, the courts 
continued to operate in their regular capacity. However, a 
large number of hearings remained adjourned since one or 
both parties to the proceedings, or judges, were infected by 
the virus. In the beginning of 2021, the courts began 
operating at the normal pace again. Virtual hearings were 
not an option in court proceedings. Also, in arbitration 
proceedings conducted in Serbia, parties in a dispute 
primarily opted for adjournments rather participating in 
virtual hearings.

2. Litigation

2.1  Governing Legislation
The primary law containing provisions on litigation is the 
Civil Procedure Act (“CPA”)1 . The latest amendments to the 
CPA, adopted in 2018 and 2020, concerned Article 204 
(disposal of assets or rights in dispute) and Article 355 
(mandatory elements of a court decision), while the rest of 
the CPA provisions remained the same. 

2.2  Court System and Jurisdiction of Courts
(a) Court System

The judicial system in the Republic of Serbia consists of the 
following judicial bodies: (i) general courts – basic, higher, 
appellate courts and the Supreme Court of Cassation; and 
(ii) specialized courts – commercial courts, the Commercial 
Appellate Court, misdemeanour courts, the Misdemeanour 

Appellate Court and the Administrative Court. The highest 
court is the Supreme Court of Cassation. Serbia also has 
the Constitutional Court, which performs a judicial review 
of enacted acts and regulations, and rules whether they are 
in accordance with the Serbian Constitution. A commercial 
dispute in Serbia is customarily heard by a competent 
commercial court in the first instance, while an appeal is 
heard by the Commercial Appellate Court. The Supreme 
Court of Cassation, as the court of “last resort”, decides 
upon extraordinary legal remedies.

(b)	 Jurisdiction	of	Courts	

Pursuant to Article 25 of the Judicial Organization of Courts 
Act, a commercial court in the first instance has jurisdiction 
over the following:

(i)   in disputes between domestic and foreign companies, 
enterprises, cooperatives and entrepreneurs and their 
associations (companies), in disputes arising between 
companies and other legal entities in performing the 
activities of company’s entities, as well as when in 
these disputes one of the parties is a natural person 
being in material co-litigant relationship;

(ii)  in disputes on copyright and related rights, and 
protection and use of inventions, industrial designs, 
models, samples, trademarks, geographical indications, 
and topography of integrated circuits; 

(iii)  in disputes regarding enforcement and security arising 
from the jurisdiction of commercial courts;

(iv)  in disputes arising from the application of the 
Companies Act or the application of other regulations 
on the organization and status of companies, as well as 
in disputes on the application of regulations on 
privatization and securities;

(v)  in foreign investment disputes;

 (vi)  in disputes regarding ships and aircraft, navigation at 
sea and inland waters and disputes in which the law of 
navigation and aviation is applied, except for disputes 
concerning the carriage of passengers; 

(vii)  in disputes regarding company protection; 

(viii)   in disputes regarding registrations in the court register; 
and

(ix)    in disputes regarding the reorganization, judicial and 
voluntary liquidation and bankruptcy, except for 
disputes for determining the existence of establishment 
and termination of employment, which were initiated 
before the opening of bankruptcy.

SERBIA

1 �In�Serbian:�Zakon�o�parničnom�postupku,�promulgated� in�Official�Gazette,�Nos.�72/2011,�49/2013,�along�with�the�Decision�of�the�Constitutional�Court�74/2013�and�the�Decision�of�the�
Constitutional�Court�55/2014,�87/2018�and�18/2020.
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The court observes its subject-matter jurisdiction, as well 
as whether another court has exclusive jurisdiction for the 
dispute, ex officio. Jurisdictional objections may be raised by 
the defendant no later than in the defendant’s response to 
the lawsuit or, if a response to the lawsuit is not mandatory, 
at the beginning of the preparatory hearing or, if preparatory 
hearing is not mandatory, before the opening of the main 
hearing.

A choice-of-court clause giving jurisdiction to a foreign 
court in a commercial case is enforceable in Serbia, under 
the following conditions: (i) at least one party to the dispute 
has to be a foreign citizen or a company having its seat in a 
foreign country; and (ii) the dispute must not be subject to 
the exclusive jurisdiction of Serbian courts. A choice-of-
court clause, i.e. prorogation agreement, must be in a 
written form. The court takes into account the existence of 
a choice-of-court clause only upon the objection of the 
party concerned.

2.3  Procedure
After a lawsuit is filed, the commercial court, within the 
time limit of 15 days of the receipt, dispatches the lawsuit 
with relevant attachments to the defendant. Upon the 
receipt of the lawsuit, the defendant is obliged to file a 
response within 30 days. The court schedules and holds a 
preparatory hearing within 30 days from the day the 
plaintiff receives the answer to the lawsuit. 

The preparatory hearing is mandatory, except when the 
court, after receiving the answer to the lawsuit, determines 
that there are no disputed facts between the parties, or 
that the dispute is simple or urgent, or when the law 
stipulates that there will be no preliminary hearing (such as, 
in small claims disputes). The party is obliged to present all 
the factual allegations and evidence relevant to its claim or 
defence, at the latest, at the preparatory hearing (i.e. at the 
first hearing if the preparatory hearing is not obligatory).

The court schedules evidentiary hearing no later than 
within 30 days from the preparatory hearing. Evidentiary 
hearing usually takes place in more than one session.  When 
the court considers that the case has been heard so that a 
decision could be made, it will close the evidentiary hearing.

The court is entitled to reject a lawsuit even before 
forwarding it to the defendant, if it finds that: 

(i) the matter is not within the court’s jurisdiction; 

(ii) the lawsuit was filed late; 

(iii)  another litigation is already pending on the same 
subject matter between the same parties; 

(iv)  the matter has already been adjudicated; 

(v)  a court settlement has been concluded in the same 
subject matter between the same parties; 

(vi)  there is no legal interest of the plaintiff in filing a lawsuit 
for declaratory relief; or 

(vii)  the lawsuit is incomprehensible or incomplete; 
however, before making a decision on rejecting the 
lawsuit for the abovementioned reasons, the court is 
obliged to hold a hearing at which the plaintiff will be 
allowed to make his arguments against the reasons for 
the rejection of the lawsuit.

There is no timeframe prescribed by law for a first instance 
court to reach a judgment in a commercial dispute; however, 
the practice has shown that a judgment is rarely rendered 
within one year from the filing of the lawsuit.  Generally, it 
takes two to three years for a first instance court to decide 
a case. Hearings in commercial disputes are public. Public 
may be excluded, entirely or partially, in order to protect 
the interests of national security, public order and morals in 
a democratic society, as well as to protect the interests of 
minors or the privacy of the participants in the proceedings. 

Documents and case files are confidential. According to the 
CPA, only the parties and their representatives have the 
right to inspect, photocopy, photograph and transcribe the 
case file. Other persons are allowed to inspect the case 
files only if they prove a justified interest. 

2.4  Evidence
The CPA prescribes “certainty” as a standard of proof. 

The following types of evidence are admissible in 
commercial disputes: witness testimony, expert witness 
testimony, interpreters, party testimony, documents, and 
physical inspection. Disclosure of evidence is required. If a 
party relies on a document that it is within the possession 
of the counterparty, it may request the court to order the 
counterparty to produce the document within a set 
deadline. The counterparty is entitled to refuse disclosure 
on the basis of legal privilege (client-attorney privilege; 
doctor-patient privilege, etc.). Additionally, the counterparty 
may refuse to produce the document for justified reasons, 
such as if the disclosure would expose it to a serious shame, 
significant property damage or criminal prosecution (or 
would expose its close relatives to criminal prosecution). As 
a rule, factual witnesses are heard directly at the hearing. 
The court may admit a written statement of a factual 
witness. The written statement of a factual witness must be 
certified by public notary. 

On the other hand, a court-appointed expert witness first 
submits a written report and is then heard if required by 
any of the parties or the court. Either party may hire its own 
expert to comment on the report of the court-appointed 
expert or submit a counter-report. Cross-examination of 
factual and expert witnesses is available.

2.5  Costs 
(a)	Court	Fees	and	Expenses

Procedural costs before a Serbian court include court fees, 
attorney’s fees and other costs incurred for the proceedings, 
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such as the costs for an expert opinion, travel costs, etc.  

The court fees are due for filing a lawsuit, answer to the 
lawsuit, appeal, motion for enforcement, as well as for the 
court’s decision pursuant to any of the foregoing. The 
amount of the court fees depends on the value of a dispute, 
but, in any case, cannot exceed an amount in RSD, 
equivalent to approximately EUR 3,300, in each case (and 
not in aggregate).  

As a matter of principle, the loser-pays rule applies. 
Accordingly, the party which is completely unsuccessful 
with its claim is obliged to compensate the opposing party 
for the costs of the proceedings, including the court fees 
and expenses. However, if the party only partially prevails, 
the court will usually order that each party is to bear its own 
costs or that the parties bear the costs in proportion to 
their respective success in the lawsuit. 

(b) Legal Fees

There are four types of legal fee arrangements according to 
the tariff of the Serbian Bar Association: a statutory fee, 
hourly rate, lump-sum and contingency fee. A lump-sum 
arrangement is not permitted for the representation in 
proceedings before the court or other authority. A 
contingency fee is allowed only if there is a written 
agreement between the client and his or her lawyer, and is 
capped at 30 per cent of the proceeds realized by the client 
in the lawsuit. 

The loser-pays rule is also applicable to the legal fees. 
However, the party prevailing in the lawsuit cannot recover 
lawyer’s fees in excess to those prescribed by the official 
bar tariff determined by the Serbian Bar Association. The 
court will not award lawyer’s fees for a procedural action it 
considers unnecessary. For example, a response to the 
appeal is considered unnecessary in that context.

(c)	Third	Party	Funding	and	Insurance

In Serbia, third party financing is neither regulated nor used 
at all. 

Insurance is not available for parties to recover their 
litigation costs.

(d) Legal Aid

Legal aid is not available to the parties in commercial 
disputes.  

(e)	Security	Requirement	for	Foreign	Claimants

According to the Act on Resolving Conflict-of-Laws Issues 
in Legal Transactions with Foreign Element (“ARCLI”)2, upon 
the request of the defendant, a foreign plaintiff is obliged to 
deposit security for the costs of litigation, unless there is a 
bilateral treaty or an international convention in place 
providing otherwise. The deposit of litigation costs is 
provided in cash, but the court may approve it in another 

convenient form. In the decision approving the request for 
securing litigation costs, the court will determine the 
amount of security and the deadline within the security 
must be provided. If the plaintiff does not provide security 
for the litigation costs, it will be considered that the lawsuit 
has been withdrawn.

(f)	Security	for	Costs	

Defendants are not entitled to require claimant to provide 
security for litigation costs unless the claimant is a foreign 
natural or legal person or a stateless person who does not 
have a permanent residence in Serbia.

2.6  Appeal
A party is entitled to file an appeal against the judgment 
rendered in the first instance within 15 days from the 
receipt of the judgment, unless otherwise prescribed by the 
CPA. In the bills of exchange and check disputes, the 
deadline for appeal is eight days. The grounds for appeal 
are: (i) material breach of procedure; (ii) incorrect or 
incomplete determination of the facts; or (iii) misapplication 
of substantive law. The second instance court decides on 
the appeal, as a rule, without a hearing. The CPA prescribes 
that the appellate court is obliged to decide no later than 
nine months from the receipt of records from the first 
instance court that issued the judgment. However, this is 
an instructive deadline and it regularly happens that the 
appellate court’s decision is rendered after this period.

2.7  Execution of Judgements 
The main rules governing execution of judgements are 
contained in the Enforcement and Security Act (“ESA”)3. 
Enforcement proceedings are initiated by an enforcement 
creditor submitting a motion for enforcement based on a 
final, binding, and enforceable judgement.A court 
judgement becomes enforceable if it has become final and 
binding, and if the deadline for voluntary discharge of the 
obligation has expired. The deadline for voluntary discharge 
of the obligation is determined in the judgement and it 
starts when the party, non-prevailing in the lawsuit, receives 
the judgment, unless otherwise provided by law.  The 
statute of limitations for initiating enforcement proceedings 
is ten years. Enforcement order is rendered by court but 
enforcement actions pursuant to that order are taken by 
public bailiff. The costs of enforcement proceedings include 
court fees, public bailiffs’ fees (awards and expenditures), 
and attorney’s fees, as well as other costs incurred for the 
proceedings, such as the costs of appraiser, travel costs, 
etc. The amount of these costs depends on the value of the 
claim and the assets against which enforcement proceedings 
take place. An appeal stays the execution of judgment.

2 �In�Serbian:�Zakon�o�rešavanju�sukoba�zakona�sa�propisima�drugih�zemalja,�promulgated�in�Official�Gazette,�No.�43�of�23�July�1982�in�force�as�of�1�January�1983,�last�amendments�in�Official�
Gazette,�No.�46�of�2�June�2006.�

3 In�Serbian:�Zakon�o�izvršenju�i�obezbeđenju,�promulgated�in�Official�Gazette,�Nos.�06/2015,�106/2016�–�authentic�interpretation,�113/2017�-�authentic�interpretation�and�54/2019.
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2.8  Interim Measures 
Interim measures can be requested in support of both 
monetary and non-monetary claims before, during or after 
the proceedings, as long as the claim is not fully satisfied by 
the debtor. There is no exhaustive list of such measures - 
the court may impose any measure capable of securing the 
claim. However, the ESA provides exempli causa the 
following list of interim measures in support of a monetary 
claim: injunction on the debtor to dispose of its movables 
and deposit the movables with a creditor, a third party or in 
the court’s safe; injunction on disposal of immovable assets, 
with the inscription of the injunction in the real estate 
cadastre; order to the bank to transfer a specified amount 
from the debtor’s account to the public bailiff’s account; 
order to the central depository of securities to attach the 
debtor’s shares and ban the exercise of their voting rights; 
injunction on the debtor’s debtor from making payments to 
the debtor and injunction on the debtor from collecting the 
payments owed to it; deposit of cash and securities with the 
court; etc.

The prerequisites for imposing an interim injunction are that 
the creditor proves the likelihood of success and a danger 
that the debtor will frustrate or significantly impede the 
satisfaction of the claim (in case of monetary claims, by 
alienating, concealing, or otherwise dissipating its assets). 
The foregoing conditions do not apply if the creditor proves 
that the debtor would suffer only minor damage if the 
injunction were ordered. The existence of the danger that 
the debtor would frustrate the enforcement of the claim is 
presumed if the claim would have to be enforced in a foreign 
country, if granted on the merits. The court may ex parte 
decide on the motion for interim measure: (i) if the creditor 
could suffer irreparable, or hardly compensable damage, 
due to the delay; (ii) for the purpose of eliminating an 
immediate danger of unlawful damage to property, or loss 
or serious endangerment of rights; or (iii) to prevent violence. 
The costs of imposing an interim injunction include court 
fees, public bailiffs’ fees (awards and expenditures), and 
attorney’s fees, as well as other costs incurred for the 
proceedings. The amount of these costs depends on the 
value of the claim and type of an interim measure.

2.9  Simplified Procedure for Debt Recovery
A simplified procedure for debt recovery exists in instances 
when a creditor is in possession of an invoice. In order to 
benefit from a simplified procedure, such creditor must 
initiate enforcement proceedings directly based on the 
invoice, without first being required to litigate the case. 

The proceedings are initiated pursuant to a motion for 
enforcement accompanied with the invoice. If the motion is 
complete, the court renders an enforcement order within 
eight days from the receipt of the motion, and dispatches it 
to the parties within the following three working days. The 

debtor has the right to object to the enforcement order 
within eight days from the date of its receipt. Debt collection 
is suspended during the expiration of the foregoing deadline 
for the debtor’s objection, as well as until the court’s 
decision upon the objection, if any, has been filed. 

The court is obliged to decide upon the debtor’s objection 
to the enforcement order within 15 days from the date of 
receipt of the objection and the case file. In a large majority 
of cases, the objection is granted, and the enforcement 
order set aside, as a matter of routine. If the court grants the 
objection, the procedure continues as litigation. Enforcement 
of debt based on an invoice is cost- and time-efficient only 
in instances when a debtor fails to file an objection against 
the enforcement order.

3. Alternative Dispute Resolution Methods

There are two main alternative dispute resolution 
mechanisms for resolving commercial disputes:  mediation 
and arbitration.

3.1  Mediation
Mediation in Serbia is regulated by the Mediation in Dispute 
Resolution Act (“MDA”)4. 

Mediation in commercial disputes is purely voluntary, i.e. 
may be pursued based on an explicit agreement of the 
parties to that effect. Mediation proceedings are deemed to 
be initiated when the parties and the mediator sign a 
mediation agreement. A settlement agreement executed in 
a mediation process governed by MDA is binding on the 
parties just like any other contract. However, a settlement 
agreement reached in mediation proceedings is deemed an 
enforcement title if it is notarized and if it contains the liable 
party’s authorization for direct enforcement.

3.2  Arbitration
3.2.1 Governing Legislation

Arbitration proceedings in Serbia are governed by the 
Arbitration Act (“AA”)5 and the relevant international treaties 
to which Serbia is a party. AA applies to both domestic and 
international arbitration. International arbitration is defined 
in a very broad fashion. Besides the standard criterion 
requiring that the respective seats of the parties be in 
different countries, an arbitration will be deemed 
international if the underlying agreement is preponderantly 
to be performed abroad, if the parties have stipulated that 
the seat of arbitration be in a foreign country, or even if the 
parties have explicitly stipulated that the subject matter of 
the arbitration agreement is related to different countries. If 
an arbitration is international, parties can agree to the 
application of a foreign procedural law to the proceedings 
even if the seat of arbitration is in Serbia. AA is largely 

4 ��In�Serbian:�Zakon�o�posredovanju�u�rešavanju�sporova,�promulgated�in�Official�Gazette,�No.�55/2014.�
5 ��In�Serbian:�Zakon�o�arbitraži,�promulgated�in�Official�Gazette,�No.�46�of�2�June�2006.
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modelled after the 1985 UNCITRAL Model Law, with some 
specified additions. No changes have been made to AA 
since its enactment in June 2006. 

3.2.2  Arbitration Agreement and Arbitrability
Besides undoubtedly expressing the parties’ agreement to 
resolve a dispute by arbitration, an arbitration agreement 
must also (i) refer to an arbitrable dispute; (ii) be concluded 
in writing; (iii) be concluded by the parties with requisite 
capacity; (iv) be concluded without coercion, threat, fraud 
or delusion; and (iv) refer to an existing dispute or a potential 
dispute under a defined legal relationship. Any dispute 
involving rights the party may freely dispose of is arbitrable 
unless a specific provision of a law stipulates for exclusive 
jurisdiction of Serbian courts for a particular type of 
disputes. The exclusive jurisdiction of Serbian courts exists 
in disputes related to: (i) property rights over immovables; 
and (ii) claims rejected in insolvency proceedings unless the 
claim was submitted to arbitration prior to the initiation of 
insolvency proceedings.

4. Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

Rules applicable to enforcement of foreign judgments are 
contained in the ARCLI and the ESA. 

(b)	 Enforcement	of	Arbitral	Award

Enforcement of foreign arbitral awards is governed by the 
provisions of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards of 1958 (the “New 
York Convention”), AA and ESA. The provisions of AA in this 
regard mirror those of the New York Convention.

4.2  Procedure
A foreign judgement becomes of equal force as a judgement 
of a Serbian court and can be enforced in Serbia only if it 
has been previously recognized by a Serbian court. A 
recognition of a foreign judgment may be pursued in 
separate recognition proceedings or as a preliminary issue in 
enforcement proceedings. A foreign judgement can be 
refused recognition in Serbia only in the presence of 
grounds exhaustively enumerated in ARCLI. Upon the 
objection of the party concerned, the court will refuse 
recognition if the defendant was not able to participate in 
the proceedings in which a foreign judgment has been 
rendered. Moreover, the court will ex officio refuse 
recognition if it determines: (i) that a Serbian court had the 
exclusive jurisdiction in the relevant subject-matter; (ii) that 
the judgment claim is res judicata; or (iii) the foreign judgment 
is contrary to the Serbian public policy. Reciprocity in 
judgment recognition matters between Serbia and the 

foreign home country of the judgment is presumed. 
However, the party opposing recognition may rebut the 
presumption.

Recognition and enforcement of a foreign arbitral award 
may be refused, at the request of the respondent, if: (i) the 
arbitration agreement is not valid under the law determined 
by the parties’ agreement or under the law of the country 
where the award was made; (ii) the party against whom the 
award is made was not given proper notice of the 
appointment of an arbitrator or of the arbitral proceedings, 
or was, otherwise, unable to present his case; (iii) the award 
deals with a dispute not falling within the terms of the 
arbitration agreement or contains decisions on matters 
beyond the scope of that agreement; provided, that, if the 
part of the award, which is beyond the scope of the 
arbitration agreement, may be separated from the remaining 
part of the award, a partial refusal of the recognition and 
enforcement of that award shall be possible; (iv) the arbitral 
tribunal or the arbitral proceedings were not in accordance 
with the arbitration agreement or, failing such agreement, 
were not in accordance with the law of the country where 
the arbitration took place; or (v) the award has not yet 
become binding on the parties or has been set aside or 
suspended by a court of the country in which, or under the 
law of which, that award was made. Also, the competent 
court shall refuse the recognition and enforcement of a 
foreign arbitral award if it finds that the subject matter of 
the dispute is not capable of settlement by arbitration under 
the law, or the effects of the award are contrary to the 
public policy, of the Republic of Serbia.

There is no prescribed deadline for rendering a final and 
binding decision on the enforcement of a foreign judgement 
or arbitral award. In practice, if the issue of reciprocity arises 
in the proceedings for the enforcement of a foreign 
judgment, the enforcement process can take up to several 
years. Enforcement of foreign arbitral awards is faster and 
may be completed within six months (not counting the 
collection itself, which depends on the availability and the 
type of debtor’s assets). 

Parties are entitled to obtain interim measures in support of 
their enforcement lawsuits.

4.3  Costs 
The costs of requesting the enforcement of a foreign 
judgement or arbitral award include court fees, attorney’s 
fees, as well as the costs of collection, such as the costs of 
appraiser, public bailiffs’ fees and related expenditures, etc. 
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1. General overview

The statutory framework in the Republic of Slovenia (“RS”) 
provides disputing parties an option to resolve any 
potential disputes:

(i) through regular court proceedings (i.e. litigation); or

(ii) by using alternative dispute resolution methods.

If the parties agree to try to resolve their dispute by using 
alternative dispute resolution methods, they can primarily 
choose between mediation (court-related mediation or 
out-of-court mediation) and arbitration.

Although there is no exact statistical overview of the types 
of dispute resolution methods that are most commonly 
used, most disputes are still resolved through the use of 
regular court proceedings. This applies both to commercial 
and consumer disputes, and regardless of the industry.

Nevertheless, we have seen an increase in the use of 
alternative dispute resolution methods (especially 
arbitration) in recent years. This practice has primarily 
increased in cross-border commercial relations, whereby, 
in domestic relations, contract provisions on the use of 
alternative dispute resolution methods are still rarely 
included (save for large transactions).

The COVID-19 pandemic has significantly affected both 
court and out-of-court dispute resolution in the RS, as 
applicable measures imposed by the government in 
individual time periods, among others, restricted the 
possibility of physical gathering and travel. Due to these 
measures, Slovenian courts have, beginning in March 
2020, when the epidemic was first declared in the RS, 
operated irregularly, with court operations being 
completely suspended (save for matters classified as 
urgent) in several time periods (for instance, from 
November 2020 to February 2021).

Although applicable intervention measures allowed the 
possibility of holding virtual hearings, this has not become 
a regular practice, as the courts have held virtual hearings 
only in limited instances.

2. Litigation

2.1  Governing Legislation
The primary law that governs litigation in the RS is the 
Contentious Civil Procedure Act (“ZPP”).1 The ZPP 

regulates the procedure under which the courts consider 
and decide upon disputes arising from personal and family 
relationships, as well as in matters related to property and 
other civil law (including commercial) relations of natural 
and legal persons, unless any of these disputes are to be 
resolved under the jurisdiction of a specialized court or 
other authority.

The ZPP has been significantly amended in 2017, with 
amendments applicable to all stages of the litigation 
procedure. For instance, the settlement hearing was 
replaced by a preparatory court hearing, whereby the 
purpose of both remains similar. Furthermore, the ability of 
presenting applications and evidence before the main 
hearing was limited, whereby the focus provided on the 
importance of timely disclosure and concentration of 
arguments (e.g. each party may file only two preparatory 
applications before the main hearing). The amendments 
also related to the disclosure of evidence, appointment of 
experts and processing of confidential information. Lastly, 
the amendments also affected the appeal procedure (with 
the purpose of empowering second instance courts to 
issue more material decisions) and extraordinary remedies 
(e.g. the revision procedure was renewed).

2.2  Court System and Jurisdiction of Courts
(a) Court System

The judicial system in the RS consists of the following 
judicial bodies:

(i)  regular courts – Local, District, Higher Courts and the 
Supreme Court; and

(ii)  specialized courts – Labour and Social Courts, and the 
Administrative Court.

The Local and District Courts, the Labour and Social Courts 
and the Administrative Court act as the first instance 
courts, while the Higher Courts acting as the second 
instance (appeal) courts. In case a party (or the state 
prosecutor, as the case may be) files any extraordinary 
remedy, i.e. request for protection of legality or revision, 
the Supreme Court of the Republic of Slovenia shall be 
competent to hear and decide.

Provisions of the ZPP provide exclusive competence of 
District Courts in commercial disputes, regardless of the 
nature and/or amount of the claim (this does not apply to 
disputes relating to administrative procedures). As noted 
above, District Courts act as the first instance Court, while 
the Higher Courts have the jurisdiction to decide on any 
potential appeals.

SLOVENIA

1 ��In�Slovenian:�Zakon�o�pravdnem�postopku�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�73/07,�as�amended).
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(b)	 Jurisdiction	of	Courts	

In commercial disputes, territorial jurisdiction is generally 
established on the basis of the defendant’s business seat 
(save for occasions where exclusive territorial jurisdiction 
is provided). Therefore, any potential lawsuit must be 
presented in front of the court that has territorial 
jurisdiction over the area in which the defendant’s business 
seat is.

The parties are also free to agree the dispute is to be 
decided by a first instance court that would generally not 
have territorial jurisdiction, as defined above; provided, 
that statutory provisions do not determine any exclusive 
territorial jurisdiction (e.g. in case of disputes relating to 
real estate) and that such court has a subject matter 
jurisdiction. Such an agreement is valid only when it is in 
writing and relates to a particular dispute or future disputes 
that may arise from a particular legal relationship.

If a party believes that a court does not have the territorial 
jurisdiction in a given case, it may file an objection. The 
objection must be submitted to the court together with, at 
minimum, the objecting party’s response to the lawsuit. In 
case such objection has grounds, the court declares itself 
territorially incompetent and hands the case over to the 
competent court. The court may, ex officio, declare that it 
does not have territorial jurisdiction only when another 
court has exclusive territorial jurisdiction.

Contract clauses giving jurisdiction to foreign courts are, 
generally, enforceable in the RS, provided, that all the 
conditions set out by the ZPP are met. Thus, the parties 
may agree on jurisdiction of a foreign court only if:

(i)  at least one party is a foreign citizen or legal person 
established in a foreign country; and

(ii)  the disputed matter is not subject to the exclusive 
competence of the Slovenian courts.

Under the provisions of the ZPP, the parties may also 
agree on the jurisdiction of Slovenian courts, if at least one 
of them is a citizen of the RS or a legal person established 
in the RS.

2.3  Procedure
A civil litigation proceeding can generally be divided by the 
following stages:

Proceeding	Up	to	the	Main	Hearing

Commercial litigation proceedings are initiated by the 
claimant’s filling of a complete lawsuit. Upon filing of the 
lawsuit, the claimant must also pay the prescribed court 
fee. The litigation commences, once the court serves the 
defendant with the lawsuit. The defendant has the right to 
respond to the lawsuit within 30 days from the date of 
service.

After the defendant files its response to the lawsuit, both 
parties shall have the right to file further written pleadings 

to the court. Prior to the preparatory hearing, the number 
of pleadings that may be filed is limited to two (2) for each 
of the parties (this restriction does not apply for the period 
after the preparatory hearing).

With the purpose of ensuring timely disclosure of all 
relevant arguments and related evidence, the ZPP provides 
that both parties are obliged to present all their arguments 
and evidence to the court no later than by the end of the 
first main hearing.

Main	Hearing

Prior to scheduling the preparatory hearing, the court may 
invite the parties to participate in a voluntary mediation 
proceeding which is carried out only if both parties agree 
to this (see section 3.1 below for more details).

In commercial disputes, the ZPP separates two following 
types of hearings:

(i) a preparatory hearing; and

(ii)  main hearing(s), of which the first main hearing is of 
most importance as regards submission of allegations 
and evidence by the parties (see above).

Once the litigation has commenced and the parties have 
presented their preparatory pleadings to the court, the 
court schedules and invites the parties to a preparatory 
hearing. The purpose of this hearing is to identify relevant 
factual and legal questions, to outline the expected course 
of the proceeding and to attempt to reach a settlement. If 
the parties are unable to reach a settlement, the court 
continues the proceeding with scheduling and inviting the 
parties to the main hearing(s).

Judgment

Once the court determines that a case is ready for ruling, 
the court closes the case and issues its judgment. 
Customarily, the judgment is not presented and read out 
at a hearing, but is subsequently issued in writing and 
served to both parties.

After the lawsuit is filed with the court, must perform a 
preliminary examination of the lawsuit. The case is 
dismissed by a decision of the appointed judge, if: 

(i)  the lawsuit does not fall within the court jurisdiction; 

(ii)   the lawsuit was filed after the expiration of a prescribed 
time (i.e. statute of limitations); 

(iii)   the claim is already pending (lis pendens); 

(iv)  a judgment concerning the same matter and between 
the same parties has already been issued (res iudicata); 

(v)  a court settlement has been concluded between the 
parties; or 

(vi)  the plaintiff has no legal interest for filing a lawsuit 
(locus standi).

The average timeframe for a first instance court to issue a 
judgement in a commercial dispute is approximately one 
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year; however, the period significantly depends on the 
complexity of the case (in more complex cases, the 
timeframe may extend to three years or more).

Court hearings in the RS are generally public and any adult 
person is free to attend them, although, in practice, this 
rarely occurs (save for journalists).

The ZPP provides that the court may exclude the general 
public from a main hearing proceeding or a part of it, if the 
interest of official, business or personal secrecy, the 
interest of public order or reasons of morality require so. 
The court may also exclude the general public, if the 
normal course of a hearing cannot be ensured by the 
general rules for maintaining order.

Documents presented to the court by either party are 
served to the opposing party and are, generally, not 
publicly disclosed. However, if certain evidence is 
presented at the main hearing (e.g. a document is read out 
at the hearing), the attendees of the hearing (including any 
third person) can become aware of the content of such 
document.

The ZPP also provides a special procedure for disclosure of 
business secrets.

2.4  Evidence
The rule of burden of allegation and burden of proof are 
duly exercised in the Slovenian commercial litigation 
procedure. Consequently, it is the plaintiff’s burden to 
obtain and provide all relevant evidence that supports its 
claim (a contrario applies for the defendant).

The ZPP provides the litigating parties a wide possibility of 
presenting evidence to the court – documents, witnesses, 
experts, etc. If required, the court can also carry out an 
examination of an object, either within the court chambers 
or outside (e.g. inspection of the road where a crash 
occurred).

It is at the court’s discretion to approve or reject proposed 
evidence, and to review presented evidence and the merits 
they have for the judgement. The Court must elaborate in 
the final judgement on which evidence it has based its 
judgement and the reasons for such a decision.

Contrary to some common-law jurisdictions, where 
document discovery is usually part of the pre-trial 
procedure, this is not the case in the RS. As explained 
above, the rule of burden of allegation and burden of proof 
are duly exercised in the Slovenian commercial litigation 
procedure, due to which it is the obligations of each 
litigating party to present all the relevant facts and 
evidence to the court.

However, the ZPP also includes provisions, which slightly 
soften the above basis. Thus, the ZPP provides that, in 
cases where one party refers to a specific document and 
claims that it is with the opposing party, the court may, at 
the proposal of that party, request the opposing party to 

present such document and set a deadline for this. If the 
party holding the document refuses to comply with the 
court’s request or if it denies, contrary to the court’s belief, 
that the document is with it, the court may consider that 
the document exists and that its content is as the opposing 
party alleges.

Witnesses

Litigating parties may propose to the court that it questions 
a particular witness. If the court deems that it is necessary 
to question a proposed witness, it invites such a person to 
the main hearing. The witness is obliged to comply, unless 
provided otherwise.

At the main hearing, the witness is asked to tell everything 
he or she knows about the relevant facts of the case. The 
witness may then be asked additional questions by the 
court or any litigating party. The witness may refuse to 
answer individual questions, if he or she has good reasons 
to do so.

Experts

Slovenian courts may appoint experts, if this is necessary 
to establish or clarify a fact with expertise which the court 
does not have. It is, however, important to note, that the 
court never appoints an expert ex officio, but always solely 
upon the proposal of one or both litigating parties.

Experts are appointed primarily among court-certified 
experts (i.e. those who are listed on the list of experts, kept 
by Slovenian Ministry of Justice) for a particular field of 
expert work.

After being appointed, the court provides the expert with 
the required instructions and a deadline for submission of 
his opinion on the subject at hand. Once prepared, the 
expert presents the opinion at a main hearing, during 
which the court and litigating parties may also ask 
additional questions. If requested by the court (in practice, 
this is usually the case), the expert also provides a written 
opinion beforehand, which is served to the litigating 
parties. Litigating parties may also engage their own 
experts and present their findings to the court. However, 
such expert opinions do not have evidentiary force – they 
would not be treated as expert opinions mentioned above, 
but merely as part of the party’s allegations.

2.5 Costs 
(a)	 Court	Fees	and	Expenses

The ZPP provides that the litigation costs are expenses 
incurred during the proceeding or as a result of the 
proceeding. In practice they include:

(i) court fees;

(ii)  reimbursement for the work of attorneys and other 
persons to whom the law recognizes the right to 
reimbursement;
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(iii) expert fees;

(iv) translation costs;

(v) witness expenses; and

(vi) material and other petty expenses.

The amount of expected litigation costs, particularly as 
regards to the court and attorneys’ fees, depends on the 
value of the dispute.

Generally, each litigating party shall bear its costs in 
advance, including costs related to evidence proposed by 
such party (e.g. reimbursements for an expert). Only after 
the main procedure has been concluded, the court 
assesses the costs, which were previously reported to the 
court by the litigating parties, and decides which of the 
parties shall be obliged to cover these costs. Generally, the 
“loser pays” principle applies for commercial litigation 
proceedings.

If a party only partially prevails in the lawsuit, the court 
may (i) decide that each party shall bear its own costs, or 
(ii) depending on the portion of success achieved and after 
taking all circumstances into consideration, order one 
party to reimburse the other party the appropriate portion 
of its costs.

(b) Legal Fees

The Slovenian Attorney-at-law Tariff2 provides that 
litigating parties and their attorneys are generally free to 
regulate their fee arrangement. Therefore, the attorney 
and the client may conclude a written contract for the 
payment of services, in which they determine that the fee 
shall be calculated (i) as a certain (flat) amount, (ii) as a 
percentage of the value of the awarded amount or of the 
value obtained in the procedure, i.e. contingency fee, (iii) 
on the basis of an hourly rate, or (iv) on the basis of the 
statutory provided tariff and increased for a certain 
percentage. The contract may also contain a combination 
of individual billing methods, except for a combination of 
payment by success and payment by the provisions of the 
statutory-provided tariff.

In addition, the Slovenian Attorneys Act3 provides that, in 
property law matters, the attorney may agree with the 
client that, instead of payment according to the attorney 
tariff, the attorney shall receive as payment a maximum of 
a 15 percent share of the amount awarded to the client by 
the court.

In practice, most arrangements are based on the statutory-
provided attorney tariff (see below for the reasons of these 
arrangements being prevalent, particularly, in litigation 
matters) or on an agreed hourly rate.

Can these costs be recovered from the counterparty?

Same as in the case of other litigation costs (see above), 
attorney fees can be recovered from the counterparty, 
depending on the party’s success in the litigation. However, 
it is important to note that the ZPP provides that in case a 
tariff is prescribed for attorneys’ fees or other costs, such 
costs are assessed according to the tariff (a potential 
agreement between an opposing litigating party and its 
attorney is not taken into consideration - any potential 
difference is always borne by that party).

(c)	 Third	Party	Funding	and	Insurance

Third party funding of commercial litigation procedures is 
not governed by Slovenian legislation. Therefore, litigating 
parties are, generally, free to enter into such agreements 
with third parties, provided that, generally, applicable laws 
are duly respected.

Special statutory provisions on third party funding do, 
however, apply in collective actions. The Slovenian 
Collective Actions Act4  provides that the plaintiff is obliged 
to disclose the source of the funds, which shall be used for 
financing of the legal action (although it is unclear whether 
the disclosure of the name of the financier is required). 
Furthermore, the financing party shall not (i) impact the 
decisions of the plaintiff (including the intention to enter 
into a settlement), (ii) finance class actions against a 
defendant that is its competitor, and (iii) charge interests 
above the statutory provided interest rate.

Insurance of the liability to pay litigation costs is available 
in the RS and is also regulated by the provisions of the 
Insurance Act (the provisions are a transposition of the so-
called Solvency II Directive5). The use of such insurance 
instruments is rare in practice, but has become more 
present in recent years.

(d) Legal Aid

The Slovenian Legal Aid Act6 does not provide legal entities 
the right to apply for the state provided legal aid, save for 
certain non-governmental organizations and non profit 
associations.

Legal entities may, however, ask the court to exempt them 
from paying the court fee associated with a certain 
commercial dispute; provided, that the entity does have 
the means to pay the fee and also cannot provide them, or 
cannot provide them immediately in full, without 
jeopardizing its business activity.

(e)	 Security	Requirement	for	Foreign	Claimants

Foreign claimants are not required to deposit a security for 
the associated litigation costs before initiating a lawsuit in 

2 In�Slovenian:�Odvetniška�tarifa�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�2/15,�as�amended).
3 In�Slovenian:�Zakon�o�odvetništvu�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�18/93,�as�amended).�
4 In�Slovenian:�Zakon�o�kolektivnih�tožbah�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�55/17).�
5 Directive�2009/138/EC�of�the�European�Parliament�and�of�the�Council�of�25�November�2009�on�the�taking-up�and�pursuit�of�the�business�of�Insurance�and�Reinsurance�(Solvency�II).�
6 In�Slovenian:�Zakon�o�brezplačni�pravni�pomoči�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�96/04,�as�amended).
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front of a Slovenian court. However, every claimant, 
regardless of its origin, must pay the associated court fee 
within the prescribed deadline following the filing of the 
lawsuit.

(f)	 Security	for	Costs	

The ZPP does not provide litigating parties a possibility to 
request (up-front) security for the litigation costs.

2.6  Appeal
Each litigating party that is not satisfied with the first 
instance court’s decision may file an appeal against the 
judgement within 30 days since the date it has been served 
with the first instance court’s decision (no monetary limit 
applies). The appeal is filed with the first instance Court, 
which serves the appeal to the opposing litigating party for 
responding (the opposing party may file a response within 
30 days since being served the appeal).

The litigating party may appeal the first instance decisions 
for the following reasons:

(i)  due to a severe violation of provisions of the civil 
procedure;

(ii)  due to erroneous or incomplete determination of the 
facts of the dispute; or

(iii)  due to violation of substantive law.

After receiving the file, the competent Higher Court 
examines the first instance judgement only within limits of 
the reasons stated in the appeal. However, in doing so, it is 
always bound ex officio to also consider certain, most severe 
violations of civil procedure and to examine the correctness 
of application of the substantive law.

The Higher Courts are not obliged to hold a hearing in the 
appealed case, save for individual explicitly provided cases. 
When deciding on the appeal, Higher Courts may, 
depending on the reasons of the appeal and established (or 
not established) violations:

(i)  reject the appeal as belated, incomplete or inadmissible;

(i)  dismiss the appeal as unfounded and affirm the 
judgment of the first instance Court;

(ii)  annul the judgement of the first instance Court and 
send the case back to the first instance Court for 
reconsideration;

(iii)   annul the judgement of the first instance Court and 
reject the lawsuit; or

(iv)  amend the judgment of the first instance Court.

The average timeframe for Slovenian Higher Courts to 
decide on appeals in commercial disputes is approx. 6-9 
months, depending on the individual Higher Court.

2.7  Execution of Judgements 
If a party does not comply with the judgment voluntarily, 
the plaintiff may commence compulsory enforcement 
under the provisions of the Slovenian Enforcement and 
Security Act (“ZIZ”)7. Courts allow enforcement only on the 
basis of an enforceable title.8 

An enforcement proceeding may refer to moveable and 
immoveable property, as well as claims against third parties, 
whereby the means of enforcement (e.g. seizure of 
immoveable property or movables, etc.) depend on the 
type of the claim.

The application for the initiation of the enforcement 
proceeding is filed with the Local Court, which has the 
territorial jurisdiction in the matter. The court reviews the 
application, issues an enforcement order (if the application 
has merit) and serves it to the debtor. The debtor may then 
file an objection against the enforcement order within 
eight days following service; however, the objection may 
be filed only in a limited number of statutory provided 
cases. If there is no objection or the debtor’s objection is 
dismissed, the enforcement order becomes final and 
enforceable.

Upon filing the application for enforcement, the creditor 
must pay a court fee in the amount of EUR 55 (EUR 44, if 
filed electronically though the special web portal eSodstvo).

Further costs may arise during the enforcement proceeding, 
depending on the suggested means of enforcement (e.g. 
costs of preparing a valuation of the debtor’s real estate, 
costs of the enforcement officer, etc.).

An enforcement proceeding can only be initiated on the 
basis of a final judgement. A judgment becomes final after 
it can no longer be challenged by an appeal. A timely filing 
of the appeal, therefore, prevents the judgment from 
becoming final and enforceable in respect of the part 
subject to the appeal.

2.8  Interim Measures 
The ZIZ provides litigating parties a possibility to request 
that the court issue a preliminary or an interim injunction.

Preliminary	Injunction

A preliminary injunction may be issued on the basis of a 
decision of a domestic court or other authorized body for 
the recovery of a monetary claim, which has not yet 
become enforceable. The creditor must prove that it is 
highly likely that the enforcement of the claim would 
otherwise be impossible or considerably more difficult (the 
ZIZ provides individual presumptions of when the alleged 
risk exists).

7 In�Slovenian:�Zakon�o�izvršbi�in�zavarovanju�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�3/07,�as�amended).
8  i.e.�(i)�an�enforceable�judgment�or�court�settlement;�(ii)�directly�enforceable�notarial�deed;�or�(iii)�other�enforceable�decision�or�instrument�which�the�law�or�ratified�and�published�international�
treaty�or�directly�applicable�legal�act�of�the�European�Union�in�the�RS,�determines�as�an�enforceable�title.
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Interim	Injunction

An interim injunction may be issued before the court 
proceeding have been instituted, during a court proceeding 
and after the conclusion of such a proceeding until the 
conditions for enforcement have been fulfilled. However, 
it shall not be admissible to issue an interim injunction, in 
case the conditions for issuance of a preliminary injunction, 
by which the same purpose can be achieved, are met.

In order to issue an interim injunction, the creditor must 
meet conditions provided by the ZIZ, as presented below 
in more detail. If a decision on an interim injunction is 
granted in civil or other proceedings, it shall have the same 
legal effect as an enforcement order.

The court may allow different interim injunctions, 
depending on the nature of the claim, i.e. monetary claim 
or non-monetary claim.

The conditions of obtaining an interim injunction depend 
on the nature of the claim – whether it is monetary on 
non-monetary. However, in either case, the creditor must 
prove, with sufficient probability, that the claim against the 
debtor exists or is about to arise. In addition, the creditor 
must also prove the existence of risk that the enforcement 
of his claim is likely to be rendered impossible or 
considerably impeded (for monetary and non-monetary 
claims) or that the injunction is necessary to prevent the 
use of force or to avoid damage difficult to repair (for non-
monetary claims). The creditor is not required to prove the 
existence of risk, if he proves that it is likely that the 
injunction will cause only insignificant damage to the 
debtor, or if the harm to the debtor, in case of issuance of 
an unsubstantiated injunction, did not outweigh the harm 
to the creditor if the injunction were to be denied.

It is in discretion of the handling judge as to when the 
injunction shall be issued (i.e. whether to serve the 
application for issuance of the injunction to the defendant 
prior to issuing of the injunction or not); however, in 
practice, in most cases, preliminary and interim injunctions 
are issued ex parte (i.e. without the debtor’s prior 
participation). The debtor may object the injunction once it 
is issued, however. this shall not stay the proceeding. 

Upon filing the application for issuance of a preliminary or 
interim injunction, the applicant must pay a court fee in 
the amount of EUR 30.

2.9  Simplified Procedure for Debt Recovery
The ZIZ provides a possibility of a simplified enforcement 
procedure, which can be initiated without an enforceable 
title, but only on the basis of an authentic instrument9. 

The application for enforcement on this basis must be filed 
electronically through the web portal eSodstvo. The court 
does not review the merits for the enforcement, but 
automatically issues the enforcement order and serves it 
to the debtor. The debtor then has eight days following 
the date of serving to file an objection to the issued 
enforcement order. If the debtor’s objection is 
substantiated, the court annuls the enforcement order and 
continues the procedure as a (general) litigation proceeding, 
in which the merits of the claim are assessed. If, however, 
no objection is timely filed, the enforcement order 
becomes final and enforceable.

The main advantage of such a simplified enforcement 
procedure is that it may be initiated without any enforceable 
title (i.e. without first initiating a litigation procedure). This 
does not only enable the creditor to receive the payment 
quicker, but also significantly lowers the creditor’s costs.

The drawback of this procedure is, however, primarily in 
the fact that the court does not, in any way, review the 
merits of the application for enforcement or the potential 
debtor’s objections, due to which, in practice, the 
procedure is very often, even if the debtor’s objection has 
no ground, continued in litigation proceeding. Furthermore, 
the simplified nature of the procedure also allows for the 
potential abuse in certain situations (e.g. by filing fictitious 
applications for enforcement).

3. Alternative Dispute Resolution Methods

Slovenian legal framework provides parties in a dispute a 
wide range of alternative dispute resolution (“ADR”) 
mechanisms, including arbitration and (court and out-of-
court) mediation. In practice, mediation is the most popular 
method of ADR, particularly as its use is also promoted by 
courts – since 2001, mediation has been offered in civil 
matters at the District Court of Ljubljana, since 2002, in 
family matters, and, since 2003, in commercial disputes.

3.1  Mediation
In Slovenia, mediation is carried out according to the 
provisions of the Act on Alternative Dispute Resolution in 
Judicial Matters10and the Mediation in Civil and Commercial 
Matters Act11,  which was adopted in 2008. The ZPP also 
provides individual provisions, which may be important for 
the litigating parties when trying to reach a consensual 
resolution of their dispute. For instance, Article 271 of the 
ZPP provides that the judge may agree to a court settlement 
to be made on the record during the preparations for the 
main hearing. 

9 ��i.e.�(i)�an�invoice,�(ii)�a�bill�of�exchange�or�a�cheque�with�protest�and�a�return�invoice�when�these�are�required�for�the�origination�of�the�claim,�(iii)�an�official�document,�(iv)�an�extract�from�books�of�
account�certified�by�an�authorized�person,�(v)�a�private�document�authenticated�according�to�an�Act;�(vi)�a�document�having�the�nature�of�an�official�instrument�according�to�special�regulations,�
and�(vii)�a�written�statement�confirmation�of�income�arising�from�an�employment�relationship�in�accordance�with�the�Act�governing�employment�relationships.

10 ��In�Slovenian:�Zakon�o�alternativnem�reševanju�sodnih�sporov�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�97/09,�as�amended).
11 In�Slovenian:�Zakon�o�mediaciji�v�civilnih�in�gospodarskih�zadevah�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�56/08).
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Furthermore, during the proceedings, the court shall 
advise the parties of the possibility of settlement and shall 
help them settle the dispute.

Litigating parties are neither compelled to participate in 
any ADR proceedings, nor is consent to such procedures 
necessary for filing a lawsuit. Nevertheless, mediation may 
be offered by the judge or proposed by any party, even 
though consent of both parties is necessary for its 
initiation. In case the parties agree to mediation, the court 
may suspend the litigation proceedings for not more than 
three months. If the mediation procedure is successful and 
the parties reach an agreement, they may conclude an 
agreement in the form of a court settlement.

In practice, the total number of litigation procedures that 
are successfully resolved by the court-related mediation is 
still relatively low, as, according to the statistics provided 
by the Supreme Court of the Republic of Slovenia, only 
approx. two percent of all cases brought before the first 
instance courts (Local and District) are resolved with the 
use of mediation. Nevertheless, mediation has proven to 
be a successful method of resolving disputes in commercial 
disputes, as approx. two-thirds of such cases in which 
mediation was initiated were resolved by this procedure. 

3.2  Arbitration
3.2.1 Governing Legislation

In the RS, arbitration is governed by the Slovenian 
Arbitration Act12 (“ZArbit”), which was adopted in 2008 
and has not been amended since. The ZArbit is based on 
the UNCITRAL Model Law and, for the most part, follows 
the provisions laid out therein.

In addition to the ZArbit, a legal theory and practice 
established by the Permanent Court of Arbitration13  

(“PCA”), an autonomous and independent arbitral 
institution of the Chamber of Commerce and Industry of 
Slovenia, also present an important part of the Slovenian 
ADR domain. The PCA is the central arbitral institution in 
the RS which resolves all kinds of commercial disputes, 
involving both domestic and international business 
community, by means of arbitration, conciliation or 
combined conciliation-arbitration proceedings.

The proceedings held in front of the PCA are regulated by 
the Rules of Arbitration. The rules are mainly based on the 
UNCITRAL Arbitration Rules of 1976, but also contain 
some elements of other leading arbitral institutions.

3.2.2  Arbitration Agreement and Arbitrability
The ZArbit defines an arbitration agreement as an 
agreement to submit a settlement of all or specified 
disputes, which arise between the parties (present or 
future, in respect of certain contractual or non-contractual 
legal relations), to the arbitration. It may be agreed as an 
arbitration clause in a main agreement or as an independent 
agreement between the parties. 

To be enforceable, an arbitration agreement must either be 
in writing or be entered into by telegram, telex, facsimile, 
e-mail or other means of communication or data-saving, 
ensuring a record of the arbitration agreement which is 
achievable and appropriate for later application. An 
arbitration agreement is also validly concluded, if a plaintiff 
files a complaint to the arbitration panel and the defendant 
does not object to the arbitration’s competence in the 
response to the complaint at the latest.

Any pecuniary claim may be the subject of an arbitration 
agreement. Other claims may be the subject of an 
arbitration agreement only if they are capable of settlement. 

4. Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

Generally, the enforcement of foreign judgements is 
subject to the provisions of the Slovenian Private 
International Law and Procedure Act (“ZMZPP”)14, which is 
used for personal, family, social/labour, property and other 
civil law relations which include an international element. 
A foreign judgment is equalized with the judgment of a 
Slovenian court and has the same legal effect as a domestic 
judgment, if recognized by Slovenian courts.

It is important to note that the provisions of the ZMZPP 
apply only for judgements issued in countries that are not 
members of the European Union (“EU”). 

Furthermore, under the general rules of supremacy of 
international treaties over national acts, the ZMZPP does 
not apply if recognition and enforcement of foreign 
judgments, involving monetary claims, is regulated by an 
international treaty (the RS is a signatory or a successor of 
several bilateral and multilateral agreements). 

For judgements issued in EU member states, EU regulations 
shall apply15. 

12 In�Slovenian:�Zakon�o�arbitraži�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�45/08).�
13  In�Slovenian:�Stalna�arbitraža�pri�Gospodarski�zbornici�Slovenije;�http://www.sloarbitration.eu/en.
14  In�Slovenian:�Zakon�o�mednarodnem�zasebnem�pravu�in�postopku�(Official�Gazette�of�the�Republic�of�Slovenia,�No.�56/99,�as�amended).
15 ��The�most�important�directly�applicable�regulations�in�relation�to�enforcement�of�foreign�money�judgments�include:�(i)�Regulation�(EC)�No�44/2001�of�22�December�2000�on�jurisdiction�and�the�
recognition�and�enforcement�of�judgments�in�civil�and�commercial�matters�(in�respect�of�judgments�given�in�legal�proceedings�instituted,�authentic�instruments�formally�drawn�up�or�registered�and�
court�settlements�approved�or�concluded�before�10�January�2015);�(ii)�Regulation�(EU)�No�1215/2012�on�jurisdiction�and�the�recognition�and�enforcement�of�judgments�in�civil�and�commercial�
matters�(recast)�(in�respect�of�judgements�given�in�legal�proceedings�instituted,�authentic�instruments�formally�drawn�up�or�registered�and�court�settlements�approved�or�concluded�on�or�after�
10�January�2015);�(iii)�Regulation�(EC)�No�805/2004�of�21�April�2004�creating�European�Enforcement�Order�for�uncontested�claims;�(iv)�Regulation�(EC)�No�1896/2006�of�12�December�2006�
creating�a�European�order�for�payment�procedure;�and�(v)�Regulation�(EC)�No�861/2007�of�11�July�2007�establishing�a�European�Small�Claims�Procedure.�
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(b)	 Enforcement	of	Arbitral	Award

Pursuant to Article 42 of the ZArbit, the enforcement of 
foreign arbitral judgments in the RS is subject to the 
provisions of the United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards 
of 1958.

4.2  Procedure
A procedure for the enforcement of a foreign judgment 
depends on the country of origin of the judgement.

For judgements originating from non-EU member states, 
which shall be enforced under the ZMZPP, a two-step 
procedure must be followed. First, a foreign judgement 
must be recognized by any Slovenian District Court. The 
ZMZPP provides that foreign judgement shall be 
recognized under the general rule of reciprocity (i.e. shall 
be declared enforceable only if they are enforceable in the 
state of origin and if reciprocity is ensured by state treaties 
or ordinances). Only once the judgement has been 
recognized by a Slovenian court, the enforcement 
proceeding may be carried out in front of the competent 
Local Court.

For judgements from EU member states, the enforcement 
procedure is carried out according to the applicable EU 
regulations (see above). Generally, such judgements are 
directly enforceable due to which no separate recognition 
proceeding is required.

In the recognition phase under the ZMZPP, the opposite 
party and other parties to the proceedings may object the 
recognition of a foreign judgment involving a monetary 
claim (adversarial principle applies). Such an objection is 
decided upon by the same court (consisted of a panel of 
three judges), which may reject the recognition in certain 
statutory-provided cases. 

In case such objection is rejected, an appeal may be filed 
with the Supreme Court of the RS. An appeal in front of 
the Supreme Court of the RS is also possible against the 
court decision rejecting the proposed recognition. 

In the enforcement phase, the opposite party, i.e. the 
debtor, may, pursuant to the adversarial principle, object 
the enforcement decree only on the grounds which bar 
the enforcement. An appeal against the court decision 
rejecting the proposed enforcement, or against the court 
decision on such objection, may be filed with a competent 
Higher Court.

In respect to judgments from EU member states, the 
provisions of Regulation (EC) No 44/2001 and Regulation 
(EU) No 1215/2012 apply when referring to potential 
objections to recognition or enforcement of such 

judgements, whereby the reasons for refusal of 
enforcement of a judgement are on both cases materially 
the same16. 

Slovenian courts are relatively strict when assessing 
objections against the enforcement of foreign judgements, 
particularly, if the opposing party objects to the 
enforcement due to a supposed violation of public order. 
The Supreme Court of the RS held, on several occasions, 
that the concept of public policy is an indefinite legal 
concept. In assessing whether the effect of recognition of 
a foreign judicial decision is contrary/manifestly contrary 
(as applicable) to public policy in the RS, the so-called 
international public policy is considered. This means that 
the Slovenian public policy does not include all mandatory 
provisions of Slovenian law, but only those imperative legal 
norms and moral rules the violation of which would 
jeopardize the legal and moral integrity of Slovenian legal 
system.

The enforcement of a foreign judgement under the ZMZPP 
should, ideally, take between six months and one year – 
two to six months for the recognition and two to six 
months for the enforcement. However, in case of any 
delays (e.g. due to any objections by the opposite party), 
recognition proceedings may take up to one to two years 
and enforcement proceedings (depending also on what 
the enforcement is directed against) additionally up from 
one to several years.

On the other hand, the enforcement of judgements issued 
by EU member states is more expeditious, as generally no 
separate recognition proceeding is required (for judgements 
issued on or after 10 January 2015). Therefore, the 
relevant party can initiate an enforcement proceeding right 
away, due to which the timeframe for the enforcement 
depends solely on the success in the enforcement 
proceeding (i.e. enforcement on the debtors’ real state 
generally takes longer compared to enforcement on the 
debtors’ bank account).

Interim measures, i.e. preliminary or interim injunctions, 
are available to parties that otherwise wish to enforce a 
foreign judgement under the general rules laid out in the 
ZIZ, described in more detail above.

In addition, in the case of arbitral awards, a party may 
request the recognition and enforcement of interim 
measures already set out by the arbitration tribunal. The 
enforcement of such measures shall be decided by the 
court that would otherwise have jurisdiction in an 
enforcement proceeding.

16 ��i.e.�if:�(i)�the�recognition�were�manifestly�contrary�to�the�public�policy�(ordre�public)�in�the�RS;�(ii)�the�concerned�party�was�prevented�from�taking�part�in�the�procedure�due�to�irregularities�in�the�
proceedings;�(iii)�it�is�irreconcilable�with�a�judgment�given�in�a�dispute�between�the�same�parties�in�the�RS;�(iv)�it�is�irreconcilable�with�an�earlier�judgment�given�in�another�EU�or�non-EU�Member�
State�involving�the�same�cause�of�action�and�between�the�same�parties,�provided�that�the�earlier�judgment�fulfils�the�conditions�necessary�for�its�recognition�in�the�RS;�or�(v)�certain�jurisdictional�
requirements�provided�in�Regulation�(EC)�No�44/2001/Regulation�(EU)�No�1215/2012�(as�applicable)�are�not�followed.
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4.3  Costs 
Upon filing an application for recognition and/or 
enforcement of a foreign judgement or arbitral award, the 
applicant must pay a court fee in the amount of EUR 16.

Further costs may arise during the recognition and/or 
enforcement proceeding, depending on the recognition 
procedure (e.g. translation of the judgement) and suggested 
means of enforcement.



TR

92 TURKEY



TR

SEE LEGAL GROUP HANDBOOK DISPUTES RESOLUTION • 2021 93

1. General overview

In Turkey, the main dispute resolution methods used to 
resolve commercial disputes are negotiation, mediation, 
litigation and arbitration. While no statistics are available 
for negotiation, it is usual for commercial disputes to be 
resolved through negotiations between the parties, with 
or without the participation of attorneys, in order to avoid 
lengthy and costly procedures. 

Litigation is the most prevalent dispute resolution method 
in Turkey. According to the Ministry of Justice’s statistics, 
the first instance commercial courts rendered 101,063 
decisions in 2019. Based on these statistics, we may safely 
say that the first instance commercial courts have a very 
heavy workload in Turkey.

On the other hand, while the number of disputes resolved 
through arbitration is not comparable to those resolved 
through litigation, arbitration is increasingly preferred in a 
number of sectors, particularly energy and construction. In 
addition, arbitration is preferred in the resolution of 
complex and high-value disputes, e.g. in the resolution of 
disputes arising from infrastructure projects and M&A 
transactions.

In addition, the use of mediation in the resolution of 
commercial disputes has increased after the introduction 
of compulsory mediation as a prerequisite prior to filing 
certain commercial lawsuits. 

The COVID-19 pandemic has affected dispute resolution 
both negatively and positively. The judiciary’s response to 
the pandemic was slow and the courts were required to 
postpone their hearings due to the pandemic. The Council 
of Judges and Prosecutors advised the courts to postpone 
hearings, within the scope of the measures taken as a 
result of the COVID-19 pandemic between 13 March 
2021 and 15 June 2021, as well as between 29 April 2021 
and 17 May 2021. 

On the other hand, the pandemic has driven rapid action 
for introduction of the long-awaited virtual hearings in 
Turkey. Virtual hearings are regulated through the 
amendment to the Civil Procedure Law (the “CPL”) in July 
2020. Under the CPL, upon request of one of the parties, 
civil courts can allow the requesting party, or his or her 
lawyer, to attend the hearing virtually. Moreover, upon 
request of one of the parties or on their own motion, civil 
courts can decide to hear witnesses, court-appointed 
experts and party-appointed experts virtually. The Ministry 
of Justice then introduced the “E-Hearing” system and 
published a guideline on the use of this system to ensure 
proper implementation of the CPL. For now, the system 

allows only attorneys to attend their hearings virtually, but 
the system is expected to allow witnesses, court-appointed 
experts and party-appointed experts to attend their 
hearings virtually, as well. The Ministry of Justice 
announced that, as of 18 January 2021, the “E-Hearing” 
system has been used by 535 courts in Turkey. 

As for arbitration, the Istanbul Arbitration Centre (“ISTAC”), 
one of the leading arbitration institutions in Turkey, 
introduced, in April 2020, the ISTAC Online Hearing Rules 
and Procedures. In addition, while there are no statistics, a 
large number of hearings within the scope of arbitration 
proceedings, with Turkey being the chosen seat, have been 
conducted virtually in 2020 and 2021. While the Cassation 
Court has not yet dealt with the question of whether 
holding a virtual hearing violates the parties’ right to a fair 
trial, most scholars and practitioners argue that it would 
not do so if the appropriate measures have been taken.

2. Litigation

2.1  Governing Legislation
The CPL is the primary piece of legislation governing 
litigation in Turkey. In addition, the Execution and 
Bankruptcy Law (the “EBL”) deals with the execution of 
judgments among other things. However, the legislation 
governing litigation in Turkey is not limited to the CPL and 
EBL. For instance, the Turkish Commercial Code (the 
“TCC”) defines “commercial lawsuits” and contains 
procedural rules specific to commercial lawsuits.

Both the CPL and EBL are amended from time to time to 
provide a more effective dispute resolution mechanism for 
the parties in the resolution of their disputes. Recent 
amendments to the EBL abolished “postponement of 
bankruptcy” proceedings and made “concordat” the main 
restructuring mechanism under Turkish law. 

2.2  Court System and Jurisdiction of Courts
(a) Court System

In Turkey, there are (i) the civil and criminal justice systems 
and (ii) the administrative justice system. The first instance 
courts within the civil and criminal justice systems are 
ordinary civil courts, commercial courts, employment 
courts, execution courts, civil peace courts, cadastre 
courts, consumer courts, family courts, intellectual and 
industrial property rights courts, and criminal courts. As a 
general rule, decisions of these first instance courts are 
subject to appeal before the Regional Civil Courts of 
Appeals, and decisions of the Regional Civil Courts of 
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Appeals are subject to appeal before the Cassation Court, 
the final court of appeal in criminal and civil matters.

The first instance courts within the administrative justice 
system are administrative courts and tax courts. The courts 
of appeals within this system are the Regional Administrative 
Courts of Appeals and the Council of State, the final court 
of appeals in administrative matters.

The Court of Jurisdictional Disputes hears jurisdictional 
disputes between the courts within the civil and criminal 
justice system and those within the administrative justice 
system. 

Finally, the Constitutional Court, among other things, 
decides on individual applications concerning claims that a 
person’s fundamental rights and freedoms under the 
Turkish constitution have been breached through public 
force (including its use by judicial authorities), provided 
that such rights and freedoms are protected by the 
European Convention of Human Rights and the protocols 
ratified by Turkey.

Under the TCC, civil law disputes concerning both parties’ 
commercial enterprises are commercial lawsuits. In 
addition, the TCC lists the types of disputes that are 
categorically commercial lawsuits, regardless of the parties’ 
merchant status. The TCC states that commercial lawsuits 
must be heard by commercial courts, unless otherwise 
provided by law. As a general rule, decisions of commercial 
courts are subject to appeal before the Regional Courts of 
Appeals and decisions of the Regional Courts of Appeals 
are subject to appeal before the Cassation Court. 

(b)	 Jurisdiction	of	Courts	

Under Turkish law, competence and jurisdiction rules 
designate the courts that claimants are required to apply 
to when bringing a claim. Competence determines which 
court can hear a particular type of dispute. Under the TCC, 
“commercial lawsuits” must be heard by commercial courts, 
unless otherwise provided by law. The courts are required 
to assess on their own motion whether they have 
competence to hear the particular type of dispute before 
them. 

On the other hand, jurisdiction determines which 
geographic territory has jurisdiction to hear a dispute 
between the parties. The CPL and TCC provide the main 
rules governing jurisdiction of the courts. In addition, 
under the CPL, merchants and public entities can agree to 
the jurisdiction of the courts within a particular geographical 
territory in Turkey by way of a jurisdiction agreement, 
unless the law gives compulsory jurisdiction to a particular 
court. Setting aside the cases in which the law gives 
exclusive jurisdiction to a particular court, unlike 
competence, courts do not assess their own motion as to 
whether they have jurisdiction. The parties are required to 
object to the court’s jurisdiction in their response petition. 
If they fail to do so, they cannot object to the court’s 
jurisdiction afterwards.

These rules governing competence and jurisdiction 
continue to apply in cases in which a dispute contains a 
foreign element.

The choice-of-court clauses giving exclusive jurisdiction to 
foreign courts are enforceable if: (i) the dispute contains a 
foreign element; (ii) the dispute does not fall within the 
exclusive jurisdiction of Turkish courts; (iii) the dispute 
arises out of a relationship within the scope of obligations 
law; and (iv) the choice-of-court clause entered into 
between the parties is precise and clear.

2.3  Procedure
The main steps before first instance courts in a commercial 
dispute are: (i) exchange of pleadings (it may be one or two 
rounds, depending on the value of the claim or type of 
dispute); (ii) preliminary hearing, in which the court decides 
on procedural issues (e.g. on a defendant’s objection to the 
court’s jurisdiction or competence); (iii) evidentiary 
hearings; (iv) oral proceedings, in which the parties submit 
their final oral submissions; and (v) judgment. 

Courts are not entitled to dismiss a claim prior to the 
completion of exchange of pleadings. However, after the 
exchange of pleadings has been completed, the courts can 
dismiss the lawsuit on procedural grounds without 
reviewing the merits of the dispute.

The likely timeframe for a first instance commercial court 
to decide on a commercial dispute depends upon, among 
other things, the procedure applicable to the dispute 
(either simple procedure or ordinary procedure), the type 
of dispute (e.g. compensation claim, annulment of a general 
assembly of shareholders’ resolution) and complexity of 
the dispute (e.g. the number of involved parties). On 1 
January 2019, the Ministry of Justice started the “target 
timeframe” practice, under which a “target timeframe” is 
set for each lawsuit upon the filing of the lawsuit. For 
instance, currently, the “target timeframe” for a lawsuit 
before a first instance commercial court in Istanbul, in 
which a contractual claim is brought, is 450 days. 
Accordingly, the likely timeframe for a first instance 
commercial court to decide a commercial dispute is one 
and a half years. However, depending on several factors 
that include the court’s workload this timeframe may be 
substantially longer. 

In Turkey, hearings are held publicly. However, under the 
CPL, upon the concerned person’s request, or on their 
own motion, the courts are entitled to decide to hold 
hearings, partly or entirely, in camera if the public moral, 
public safety or the concerned person’s predominant 
interests absolutely require doing so. However, it is seldom, 
if at all, that commercial courts will decide to hold hearings, 
partly or entirely, in camera.

As for documents submitted to the court, the parties to 
the lawsuit and intervening persons are entitled to review 
the lawsuit file under the court clerk’s supervision. Third 
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parties can access the lawsuit file only if they prove their 
legitimate interest in the lawsuit and the judge grants them 
access to the file. 

In addition, lawyers are authorized to examine all lawsuit 
files, but they cannot obtain copies. Moreover, if the court 
orders a document in the file to be treated as confidential, 
a review of this document requires the judge’s explicit 
authorization. 

2.4  Evidence
Under the CPL, there are two types of evidence: (i) 
conclusive evidence and (ii) discretionary evidence. 
Conclusive evidence is defined as written documents that 
bear the debtor’s signature, which the debtor does not 
deny or cannot deny (as the signature is on an official 
document), oaths and final judgments. Discretionary 
evidence is defined as witness statements, expert witness 
statements and site visit findings. The standard of proof in 
commercial disputes depends on the type and amount of 
the claim. 

Parties must evidence legal transactions creating the right 
to a claim by a written document bearing the debtor’s 
signature if the value of the claim exceeds TRY 4,8801  

(approximately EUR 500). This threshold is updated on a 
yearly basis.

A party is required to submit any evidence in such party’s 
possession if he/she relies on, or his/her counterparty 
relies on such evidence. As a general rule, if a party fails to 
submit evidence while it is proven to be in such party’s 
possession, the court may consider the counterparty’s 
claims in relation to the content of this evidence as being 
true. The court may require third parties to submit the 
documents in their possession, as well. Third parties must 
either comply with the court’s order or provide reasons for 
not submitting the evidence if they do not comply with the 
court’s order. If the court does not consider the third 
parties’ reasons to be satisfactory, it may hear them as 
witnesses. Under Turkish law, there are exceptions to the 
disclosure requirement. These exceptions apply to family 
members of the parties who can refuse to act as a witness 
based on this relationship, and those who are required not 
to disclose as a result of their professional relationship 
with the parties (e.g. attorneys). 

In practice, factual witnesses appear before the court to 
provide their statements, while both court-appointed and 
party-appointed expert witnesses submit their opinions in 
writing. However, the court can summon expert witnesses 
to the court to examine them at the hearing. 

Cross-examination of both factual and expert witnesses is 
available under the CPL.

2.5 Costs 
(a)	 Court	Fees	and	Expenses

To bring a claim before Turkish courts, claimants must pay 
(i) a fixed application fee (TRY 59.302 (approximately EUR 
6)) and (ii) court fees. The court fees may be fixed or 
proportional, depending on the type of claim (i.e. depending 
on whether the claim has a certain monetary value). The 
fixed court fee is TRY 59.303 (approximately EUR 6). The 
proportional court fee is equal to 6.831 per cent of the 
claim amount. Claimants must deposit only an amount 
equal to one-quarter of the proportional court fee at the 
time of filing the lawsuit. In addition, claimants will incur 
litigation costs, such as service costs and expert witness 
fees. The litigation costs will depend on the number of 
parties involved and the type of evidence to be obtained 
but this, generally, does not exceed TRY 5,000 
(approximately EUR 500).

If the claim is subject to a proportional court fee and the 
claimant prevails in the lawsuit, the defendant will be 
required to compensate the claimant for the amount equal 
to one-quarter of the proportional court fee that the 
claimant will have already deposited and, in addition, the 
defendant will be liable for the remaining three-quarters of 
the proportional court fee, as well as the litigation costs. If 
the lawsuit is dismissed, the proportional court fee that 
the claimant paid when filing the lawsuit will be refunded 
to the claimant. 

Finally, there are also statutory attorney fees that are 
determined by the court at the end of the trial. The 
statutory attorney fees are regulated by the Attorneys Law 
and payable directly to the prevailing party’s attorney. The 
statutory attorney fees are calculated in proportion to the 
amount of the claim. These fees have no relevance to the 
legal fees paid by a client to its attorney and it is not a 
mechanism to recover or replace the latter. 

(b) Legal Fees

The Union of Turkish Bar Associations determines the 
minimum fee rates tariff for the services provided by 
attorneys. It updates this tariff on a yearly basis. Attorneys 
cannot provide their services for amounts that are below 
these minimum fee rates. 

In Turkey, a number of different legal fee arrangements, 
such as hourly rates, fixed fees, capped fees and monthly 
fixed fees are customarily used. In addition, under the 
Attorneys Law, a client and his or her attorney can agree 
that a percentage of the claim amount, or of the amount to 
be decided in the client’s favour, will be paid as a legal fee. 
However, this percentage cannot exceed 25 per cent of 
the claim amount.

1 ��This�is�subject�to�annual�update.
2 ��This�is�subject�to�annual�update.�
3 ��This�is�subject�to�annual�update.
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(c)	 Third	Party	Funding	and	Insurance

While it is permitted, third party funding is not regulated 
under Turkish law and it is not common in Turkey. 

(d)	 Insurance

Insurance is available for parties to cover their litigation 
costs in certain disputes. However, the General Conditions 
of the Ministry of Treasure and Finance in relation to this 
type of insurance state that commercial law disputes are 
not within the scope of such insurance. 

(e) Legal Aid

Under the CPL, legal aid is available for individuals and a 
limited group of associations and foundations. Conditions 
of legal aid for individuals include their lack of ability to pay 
the litigation or execution costs, wholly or in part, without 
experiencing significant difficulty in providing a basic 
livelihood for themselves and their families. Foreign 
individuals may also receive legal aid if there is reciprocity 
in relation to legal aid between Turkey and the relevant 
country. However, legal aid is not available for legal entities 
other than a limited group of associations and foundations. 
Considering its conditions and that it is not available for 
most legal entities, receiving legal aid is not common for 
the parties of a commercial dispute.

(f)	 Security	Requirement	for	Foreign	Claimants

Under the International Private Law and Procedure Law 
(the “IPPL”), if foreign individuals or entities file a lawsuit, 
intervene in a lawsuit, or initiate an execution proceeding 
before the Turkish courts or execution offices, they must 
deposit a security amount in order to cover court expenses 
and damages that the counterparty may suffer. However, 
if there is reciprocity between Turkey and the relevant 
country, the relevant foreign party is exempted from 
depositing such security. Such reciprocity may be 
contractual (based on a bilateral or multilateral agreement), 
legal or de facto. De facto reciprocity exists if Turkish 
individuals or entities do not have to deposit a security by 
reason of their foreign nationality when they file a lawsuit, 
intervene in a lawsuit or initiate an execution proceeding 
in the relevant country.

(g)	 Security	for	Costs	

Leaving aside the security requirement for foreign claimants, 
defendants are entitled to apply to the court to order 
claimants to provide security for litigation costs if: 

(i)  a Turkish citizen, having no habitual residence in Turkey, 
files a lawsuit, intervenes in a lawsuit on the claimant’s 
side or initiates an execution proceeding; or

(ii)  the claimant has been declared bankrupt, “concordat,” 
reconciliation proceedings concerning the claimant have 
been initiated in the past, or it is evidenced that the 
claimant is incapable of paying her or his debts. 

2.6  Appeal
For a decision that is subject to appeal, the general time 
limit to appeal a decision of a commercial court and a 
Regional Court of Appeals is two weeks after service of the 
court’s reasoned decision on the parties, but there are also 
exceptional time limits for certain cases. In addition, if the 
dispute relates to a monetary claim, a commercial court’s 
decision can be appealed before the Regional Court of 
Appeals only if the amount of the claim exceeds TRY 5,8804 

(approximately EUR 600). Similarly, there is a monetary 
limit for an appeal before the Cassation Court, which is 
TRY 78,6305 (approximately EUR 8,000). The appealing 
party can appeal the first instance court’s decision on both 
factual and legal grounds, including the first instance 
court’s failure to correctly apply the procedural or 
substantive rules. On the other hand, the appealing party 
can appeal a decision of a Regional Court of Appeals only 
on legal rather than factual grounds. 

As stated above, the likely timeframes for the Regional 
Courts of Appeals and the Cassation Court to decide on 
appeal requests depend, among other things, on the 
workload of the relevant chambers within these courts and 
the complexity of the disputes. According to the Ministry 
of Justice’s 2019 statistics, the 11th Chamber of the 
Cassation Court reviewing appeals in relation to commercial 
disputes completed the review of an appeal request within 
411 days, on average. Adding this to the period of up to 
three years for the Regional Court of Appeals to decide on 
the appeal request, the two-stage appeal process may take 
approximately four years.

2.7  Execution of Judgements 
Execution of a judgment can be requested from the 
execution offices. As a general rule, judgment creditors are 
entitled to initiate execution proceedings against judgment 
debtors within ten years from the judgement’s date, 
through any execution office in Turkey. Upon an execution 
request, the execution office serves an execution order on 
the judgment debtor. Within seven days after the service 
of the execution order on the judgment debtor, the debtor 
must:

(i)  do what the execution order orders her or him to do; or

(ii)  file a request with the court for stay of execution 
proceedings.

To initiate an execution proceeding for execution of a 
judgment, the party requesting execution must pay a fixed 
application fee (TRY 59.306 (approximately EUR 6)) and the 
costs for the service of the execution order on the judgment 
debtor. 

Execution of judgments can be requested before they 
become final by completion of the appeal reviews, 

4 ��This�is�subject�to�annual�update. 5 This�is�subject�to�annual�update.� 6 This�is�subject�to�annual�update.
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excluding some judgments as specifically determined by 
law (e.g. judgments in relation to enforcement of foreign 
judgments and foreign arbitral awards can be executed 
only after they become final). If execution of a judgment is 
requested before it becomes final, an appeal of the 
judgment before the Regional Court of Appeals or the 
Cassation Court does not automatically stay the judgment’s 
execution. To stay the judgment’s execution, the judgment 
debtor must deposit a security with the execution office 
covering the claim amount and request the Regional Court 
of Appeals or the Cassation Court to stay execution of the 
judgment. If the Regional Court of Appeals dismisses the 
judgment debtor’s appeal request or the Cassation Court 
approves the judgment, the security submitted by the 
judgment debtor will be forfeited for payment of the 
judgment creditor’s claim.

2.8  Interim Measures 
The main types of interim measures available under Turkish 
law are (i) interim injunction and (ii) preliminary attachment.

The party seeking an interim injunction (e.g. to prevent 
disposal of immovable property) is required to provide 
prima facie evidence that executing a future judgment will 
be considerably difficult or impossible in the event of a 
possible change in the status quo or there is concern that 
serious harm or damage will occur in the case of a delay. 

In order to obtain a preliminary attachment, the creditor 
must provide prima facie evidence that (i) there is a due 
amount that the debtor failed to pay; (ii) the creditor’s 
receivables have not been secured by a pledge; and (iii) in 
the absence of a preliminary attachment, the creditor will 
have significant difficulty in collecting its receivables at the 
conclusion of the legal proceedings. 

It is possible for courts to grant an ex parte interim measure 
decision if it is convinced that service of the interim 
measure request on the party against whom the interim 
measure is sought is not compatible with the purpose of 
the interim measure.

The party seeking an interim measure must pay (i) a fixed 
application fee (TRY 59.307 (approximately EUR 6)), (ii) a 
fixed court fee of TRY 97.708  (approximately EUR 10) and 
(iii) the litigation costs, which are approximately TRY 500 
(approximately EUR 50). In addition, if the court grants an 
interim measure, as a general rule, it requests the party 
seeking such interim measure to deposit a security in order 
to compensate for the damages that the party, against 
whom such interim measure is sought, and third parties 
may suffer due to the interim measure. This security may 
be in cash or in the form of a bank letter of guarantee. The 
amount of the security is at the court’s discretion. In 

practice, the amount of the security changes between 15 
per cent and 40 per cent of the claim amount or the value 
of the asset at which an interim injunction is directed. 

2.9  Simplified Procedure for Debt Recovery
Under Turkish law, there is no simplified procedure for 
debt recovery through the courts. However, under the 
EBL, creditors are entitled to initiate execution proceedings 
against their debtors for debt recovery through the 
execution offices. They are not required to first obtain a 
judgment in order to initiate such proceedings. 

Upon the creditor’s execution request, the execution office 
serves a payment order on the debtor. Upon service of the 
payment order:

(i) if the debtor does not object to the payment order 
within seven days following service of the payment order, 
it must pay the amount in the payment order or it must 
declare its assets to the execution office within these 
seven days; or 

(ii) the debtor can object to the debt in the payment order 
within these seven days. 

An objection to the debt automatically suspends the 
execution proceeding. In order to resume the execution 
proceeding, the creditor must challenge the debtor’s 
objection, by either (i) applying to the execution court to 
remove the objection or (ii) filing a lawsuit with the 
competent civil court for cancellation of the objection. 

If (i) the debtor does not object to the payment order 
within seven days following service of the payment order 
and it does not pay the debt within these seven days or (ii) 
the debtor’s objection is removed or cancelled through the 
above procedures, then the creditor may request 
attachment, seizure and sale of the debtor’s assets. 

In addition, if the receivable is based on a negotiable 
instrument, the EBL provides a more advantageous 
procedure for collection of the debt through execution 
proceedings.

3. Alternative Dispute Resolution Methods

In Turkey, mediation and arbitration are more prevalent 
among alternative dispute resolution methods. In addition, 
arbitration has proven to be an effective dispute resolution 
method for the resolution of commercial disputes; in 
particular, for the resolution of complex commercial 
disputes. This has made arbitration more prevalent than 
litigation in certain matters, such as energy and 
infrastructure projects, as well as M&A transactions.

7 ��This�is�subject�to�annual�update.
8 ��This�is�subject�to�annual�update.
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3.1  Mediation
The Mediation Law of 7 June 2012 governs mediation in 
Turkey. In addition, the TCC, as well as other laws, define 
which disputes are subject to compulsory mediation under 
Turkish law. 

In December 2018, the TCC was amended to introduce 
mediation as a prerequisite in order to file a debt or 
compensation claim in a commercial lawsuit. Failure to 
comply with this requirement results in dismissal of the 
lawsuit on procedural grounds. The mediator must 
conclude the mediation proceedings within six weeks after 
her or his appointment. This six-week period can be 
extended by the mediator for another two weeks, if 
needed. 

According to the Ministry of Justice’s announcement, 
parties reached an agreement in 141,130 out of 263,542 
mediation proceedings initiated after 1 December 2019 
for resolution of their commercial disputes. Based on this 
54 per cent success rate, we may safely argue that in the 
last two years, mediation has proven to be an effective 
dispute resolution method.

3.2  Arbitration
3.2.1 Governing Legislation

In Turkey, international arbitration is governed by the 
International Arbitration Law (the “IAL”). As a general rule, 
the IAL applies if the dispute contains a foreign element 
and the seat of arbitration is in Turkey. The definition of 
“foreign element” under the IAL is broad and, based on this 
broad definition, most commercial arbitration proceedings 
fall within the IAL’s scope. The IAL is based on the 
UNCITRAL Model Law on International Commercial 
Arbitration (the “UNCITRAL Model Law”). However, the 
IAL has not been amended to implement the 2006 
amendments to the UNCITRAL Model Law. 

Domestic arbitration is governed by the CPL. The CPL 
applies if the dispute does not contain a foreign element 
(as defined under the IAL) and the seat of arbitration is in 
Turkey. The CPL is based on the UNCITRAL Model Law as 
amended in 2006. In other words, the legislation governing 
domestic and international arbitration is in accordance 
with the UNCITRAL Model Law. 

Both the IAL and CPL were amended on 28 February 
2018. Prior to these amendments, set-aside lawsuits, 
challenging the awards rendered in Turkey, were required 
to be filed before the first instance commercial courts and 
they were subject to appeal before the Regional Courts of 
Appeals and Cassation Court. Currently, set-aside lawsuits 
are required to be filed directly before the Regional Courts 
of Appeals and they are subject to appeal only before the 
Cassation Court. These amendments have already 
shortened the timeframe in which to obtain a decision 
from the court of final instance in a set-aside lawsuit. At 

the present time, in light of the recent developments 
concerning arbitration as one of the alternative dispute 
resolution mechanisms, both the IAL and CPL are expected 
to be amended in order to modernize the legislation 
governing arbitration. These amendments are expected to 
shorten the timeframe in which to obtain a decision from 
the court of final instance in a lawsuit for the enforcement 
of a foreign arbitral award.

3.2.2  Arbitration Agreement and Arbitrability
Turkey is party to the UN Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards of 1958 (the 
“New York Convention”) and is required to recognize 
arbitration agreements under Article II of the New York 
Convention. The IAL defines “arbitration agreement” as an 
agreement by the parties to submit to arbitration all or 
certain disputes that have arisen, or which may arise, 
between them in respect of a defined legal relationship, 
whether or not contractual. An arbitration agreement may 
be in the form of an arbitration clause in a contract or in 
the form of a separate agreement. Under the IAL, the 
validity of an arbitration agreement is governed by the law 
which the parties choose as the law applicable to the 
arbitration agreement, or by Turkish law if the parties have 
not chosen any law to be applicable to the arbitration 
agreement. 

For an arbitration agreement to be valid under Turkish law, 
(i) the parties’ intention to arbitrate must be clear and 
unambiguous; (ii) the arbitration agreement must define 
the legal relationship between the parties; (iii) the parties 
must have the capacity to sign an arbitration agreement 
under the law applicable to their capacity; and (iv) the 
arbitration agreement must be in writing. The reference in 
a contract to a document containing an arbitration clause 
constitutes an arbitration agreement. The Cassation Court 
considers the parties’ intention to arbitrate to be unclear 
and unambiguous if, under the arbitration agreement, the 
parties can submit their disputes to both arbitration and 
the courts at their discretion.

For the parties to be able to submit their disputes to 
arbitration under an arbitration agreement, the subject 
matter of the dispute must be capable of resolution through 
arbitration. Under Turkish law, a matter that is incapable to 
be resolved through arbitration is considered to be grounds 
to set aside an arbitral award or the grounds to refuse 
recognition or enforcement of a foreign arbitral award. 

Both the IAL and CPL provide that disputes relating to 
rights in rem over real property in Turkey, and disputes 
arising from matters that are not at the parties’ discretion, 
are incapable of being resolved through arbitration. For 
instance, criminal and family law matters are not arbitrable. 
In addition, according to the Cassation Court’s precedent, 
a dispute is inarbitrable if it relates to Turkish public policy. 
As Turkish public policy is not defined, this leads to 
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unpredictability about what is and what is not arbitrable. 
For instance, according to the Cassation Court’s precedent, 
lawsuits for the determination of rents are not arbitrable 
on the grounds that they relate to Turkish public policy, 
even though they do not relate to rights in rem over real 
property.

4. Enfocement of Foreign Judgements  
and Arbitral Awards

4.1  Governing Legislation 
(a)	 Enforcement	of	Foreign	Judgements	

In Turkey, the IPPL governs recognition and enforcement 
of foreign judgments. In addition, the CPL is relevant for 
the procedure to be followed in recognition and 
enforcement lawsuits. 

(b)	 Enforcement	of	Arbitral	Award

Turkey signed and ratified the New York Convention, but 
Turkey declared that it would apply the New York 
Convention only in recognition and enforcement of awards 
rendered in the territory of another contracting state and 
with respect to differences arising from legal relationships 
that are considered as “commercial” under Turkish law. If 
an award is rendered in the territory of another contracting 
state in a dispute arising out of a “commercial” relationship, 
the New York Convention applies to its recognition and 
enforcement in Turkey. In such a case, the provisions of the 
IPPL apply to the aspects not dealt with in the New York 
Convention.

On the other hand, if the award is not rendered in the 
territory of another contracting state, the IPPL governs 
enforcement of such foreign arbitral award in Turkey. 
However, there is no significant difference between the 
provisions of the New York Convention and the IPPL with 
respect to the grounds upon which the courts may refuse 
recognition and enforcement of a foreign arbitral award.

4.2  Procedure
For the recognition and enforcement of a foreign judgment 
in Turkey, the relevant party must file a recognition or 
enforcement lawsuit by submitting the following 
documents: (i) a lawsuit petition; (ii) a copy of the foreign 
judgment duly legalized by the authorities of the relevant 
country, with a notarized copy of its Turkish translation; 
and (iii) the document evidencing that this decision is final, 
and duly certified by the authorities of the relevant country 
with a notarized copy of its Turkish translation. If the 
relevant state is party to the Hague Convention Abolishing 
the Requirement of Legalization for Foreign Public 
Documents, also known as the “Apostille Convention,” the 
apostilled copy of the foreign judgment can be submitted.

For the execution of a foreign judgment through the 
execution offices in Turkey, the competent Turkish court 
must render an enforcement decision and this enforcement 
decision must become final. This means that if the 
judgment debtor appeals the enforcement decision, the 
decision will become final only after the appeal review by 
the Regional Court of Appeals and the Cassation Court if 
the first instance court’s decision is appealed.

As for the recognition and enforcement of foreign arbitral 
awards in Turkey, the party requesting recognition or 
enforcement must file a lawsuit with the competent first 
instance commercial court. The enforcement decision is 
subject to appeal before the Regional Court of Appeals 
and the Cassation Court if the debtor appeals the court’s 
decision. The relevant party must file the recognition or 
enforcement lawsuit with (i) a lawsuit petition; (ii) a copy of 
the arbitration contract or clause (not the contract), with a 
notarized copy of its Turkish translation; and (iii) the foreign 
arbitral award, with a notarized copy of its Turkish 
translation.

Turkish courts will enforce a foreign judgment, without 
reviewing the merits of the dispute in accordance with the 
principle prohibiting the révision au fond, if the foreign 
judgment is final under the laws of the relevant foreign 
state, the matter concerns a civil law dispute and the 
following conditions are met:

(i) There must be reciprocity between Turkey and the 
relevant foreign state. Reciprocity exists if there is a 
bilateral or multilateral international agreement under 
which these states undertake to enforce judgments of 
another state’s courts (contractual reciprocity), the 
conditions for enforcement of foreign judgments in both 
states are similar (legal reciprocity) or, in practice, the 
relevant foreign state enforces Turkish judgments (de facto 
reciprocity). 

(ii) The subject matter of the foreign judgment must not 
fall within the exclusive jurisdiction of Turkish courts (e.g., 
disputes regarding title over immovable properties are 
under the exclusive jurisdiction of Turkish courts) and, if 
the party against whom the foreign judgment is invoked 
raises this defence, there must not be excess of jurisdiction.

(iii) The court judgment must not be clearly contrary to 
Turkish public policy.

(iv) The right of defence of the party against whom the 
foreign judgment is invoked must have been respected 
when the court judgment was rendered.

As for enforcement of foreign arbitral awards under the 
New York Convention, the party opposing recognition and 
enforcement has the burden to raise and prove the 
grounds for non-enforcement under Article V.1 of the 
New York Convention, while the grounds under Article V.2 
may be observed by the courts ex officio. In practice, the 
most invoked grounds are violation of the parties’ right to 
be heard and public policy.
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Recent decisions demonstrate that Turkish courts follow 
the principle prohibiting révision au fond and limit their 
judicial review to the grounds upon which recognition and 
enforcement of a foreign arbitral award may be refused. 
The problem with respect to recognition and enforcement 
of foreign judgments and arbitral awards arises from the 
courts’ interpretation of these grounds, particularly the 
public policy grounds. However, in recent years, the 
Cassation Court’s decisions tend to interpret the public 
policy grounds stricter than they did in the past. 

While Turkish courts’ approach towards enforcement has, 
over the years, changed in favour of enforcement, obtaining 
a non-appealable enforcement decision may be a lengthy 
process. Obtaining a final enforcement decision may take 
from two to four years. This is the reason why this three-
tier system is expected to be amended, thereby and, 
hopefully, shortening the likely timeframe in which to 
obtain a final enforcement decision.

The legislation governing enforcement of foreign 
judgments and arbitral awards does not respond to the 
question as to whether a party can request an interim 
measure from the court prior to filing, or during, an 
enforcement lawsuit. This raises the doubt about whether 
the party seeking enforcement can make such a request. 
While the chambers of the Cassation Court have not yet 
adopted a uniform approach, most chambers are inclined 
to accept that interim measures can be obtained prior to, 
or during, enforcement proceedings.

4.3  Costs 
To initiate a lawsuit for enforcement of a foreign judgment 
or arbitral award, the party requesting enforcement must 
pay (i) a fixed application fee (TRY 59.309 (approximately 
EUR 6)) and (ii) court fees. The court fees may be fixed or 
proportional. The chambers of the Cassation Court have 
not yet adopted a uniform approach as to whether 
enforcement lawsuits are subject to a fixed or proportional 
court fee. However, a recent decision of the Cassation 
Court has shed light on this issue for the enforcement of 
foreign arbitral awards and concluded that enforcement of 
foreign arbitral awards is subject to a fixed court fee. While 
this decision reduced the uncertainty with respect to 
enforcement of foreign arbitral awards, this uncertainty 
remains for the enforcement of foreign judgments. 

Secondly, there will be litigation costs, such as service costs 
and expert witness fees. In addition, statutory attorney 
fees may also arise. Finally, the party requesting 
enforcement may be required to deposit a security if this 
party is foreign and is not exempt from the requirement to 
deposit such security. Please see section 2.5 above for the 
details of the court fees and expenses (including statutory 
attorney fees), legal fees and security requirement for 
foreign claimants.

9 ��This�is�subject�to�annual�update.
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