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PREFACE
Dear Partners and Friends of SEE Legal,
South East Europe Legal Group (“SEE Legal”), a unique regional organisation of ten leading independent national law firms
covering the twelve jurisdictions of South East Europe, is delighted to be publishing this South East Europe Investment
Disputes and Disputes Resolution Handbook.
Established in 2003, SEE Legal employs more than 470 lawyers and has an impressive client base of multinational
corporations, financial institutions and governmental bodies. The member firms of SEE Legal have proven ability to handle
high-profile cases in national and international litigation and arbitration proceedings and have been continuously ranked
as top tier law firms in the main reputable legal directories (Legal 500, Chambers & Partners, IFLR 1000, etc.).
This Investment Disputes and Disputes Resolution Handbook aims to provide to in-house counsels, professionals and legal
practitioners a helpful tool in understanding the legal framework regulating the different legal options for resolving disputes
in the South East Europe.
The Handbook describes the various dispute resolution mechanisms provided by the bilateral and multilateral treaties on
investments protection which the twelve countries covered by the member firms are parties to. The Handbook further
provides overview of the respective national court systems, briefly explains the various court proceedings available in the
different jurisdictions, as well as the national arbitration institutions and procedures applicable there, and the rules on
enforcement of foreign judgments and foreign arbitral awards. It touches on mediation as well as a mechanism of a
voluntary and confidential resolution of civil and commercial, including cross-border disputes. For the jurisdictions of the
member-states of the European Union the respective EU law provisions are referred to on matters such as taking of
evidence, competence, recognition and enforcement of judgments.
Should you have any specific queries regarding investment disputes and dispute resolution matters in South East Europe,
we would be pleased to hear from you.
Sincerely,

Kina Chuturkova

Vladimir Dašić

Dispute Resolution Group of SEE Legal

Co-Chair of SEE Legal

Disclaimer
This publication is intended to provide a general guide to the Investment Disputes and Dispute Resolution regulations in South East Europe. Each
country section has been prepared by the relevant SEE Legal member firm covering the particular jurisdiction. This Handbook does not include
a chapter for Kosovo due to the lack of legislation regulating the Investment Disputes and Dispute Resolution process.
This publication is not meant to be a treatise on any particular country’s legislation and is not exhaustive, but is meant to assist the reader in
identifying the main principles governing the Investment Disputes and Dispute Resolution process in the various jurisdictions of the South East
Europe and to provide helpful guidance. Legal advice should always be sought before taking any action based on the information provided herein.
The information contained herein is based on the respective legislation as of 31 July 2017. No part of this Handbook may be reproduced in any
form without our prior written consent.
SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017
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ALBANIA
1. LEGAL FRAMEWORK

(b) Bilateral International Treaties
- a total of 44 bilateral treaties on the promotion and mutual
protection of investments entered into by Albania, out of

1.1 National Laws and Regulations

which 23 with European Union (“EU”) Member States.9

The primary laws and regulations containing the provisions
applicable in the event of investment disputes and dispute

2. INVESTMENTS DISPUTES

resolution in Albania are:
(a) The Code of Civil Procedure of the Republic of Albania (“Civil

2.1 Investments Protection Treaties

Procedure Code”); 1
(b) The Private International Law Act; 2
(c) The Foreign Investment Act;

(a) General
As of 30 December 2016, Albania is party to a total of 44 bilateral

3

(d) The Mediation for Settlement of Disputes Act (“MSDA”).

treaties for the promotion and mutual protection of investments,

4

otherwise known as bilateral investment treaties (“BITs”), out of

1.2 International Laws, Treaties and Regulations

which 24 with EU Member States. Albania is also party to the

The main international legal sources governing investment

Energy Charter Treaty which is designed to promote open and

disputes and dispute resolution in Albania are:

competitive energy markets and to protect foreign investors and

(a) Multilateral International Treaties

investments in such markets.

- 1958 New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards;5

The investment treaties offer a broad range of protections to

- 1961 European Convention on International Commercial
Arbitration;

foreign individuals and companies investing in Albania. These
protections are generally guaranteed by provisions on national

6

- 1965 Washington Convention on Settlement of Investment

treatment, most-favoured-nation treatment, expropriation, non-

Disputes between States and Nationals of Other States

discrimination, fair and equitable treatment, full protection and

(“ICSID”);

security, transfer of funds, compensation for losses, etc.

7

- 1994 Energy Charter Treaty8

1

2
3
4
5
6
7
8
9

In Albanian: Kodi i Procedurës Civile i Republikës së Shqipërisë, enacted by Law no. 8116, dated 29.03.1996, in force as of 1 June 1996, as amended (last amendment by Law
no. 114, dated 03.11.2016).
In Albanian: Ligji për të Drejtën Ndërkombëtare Private, enacted by Law no. 10428, dated 02.06.2011.
In Albanian: Ligji për Investimet e Huaja, enacted by Law no. 7764, dated 02.11.1993, as amended by Law no. 10136, dated 16.09.2010.
In Albanian: Ligji për ndërmjtësimin në zgjidhjen e mosmarrëveshjeve, enacted by Law no. 10385, dated 24.02.2011, as amended by Law no. 81/2013, dated 14.02.2013.
Ratified by Law no. 8688, dated 10.11.2000.
Ratified by Law no. 8687, dated 09.11.2000.
Ratified by Law no. 7515, dated 01.10.1991.
Ratified by Law no. 8261, dated 11.12.1997.
BITs concluded with Austria, Azerbaijan, Belgium-Luxembourg Economic Union, Bosnia and Herzegovina, Bulgaria, China, Croatia, Cyprus, Czech Republic, Denmark, Egypt, Finland,
France, Germany, Greece, Hungary, Iran, Israel, Italy, South Korea, Kuwait, Lithuania, Former Yugoslav Republic of Macedonia, Malaysia, Malta, Moldova, Netherlands, Poland, Portugal,
Qatar, Romania, Russia, San Marino, Serbia, Slovenia, Spain, Sweden, Switzerland, Tunisia, Turkey, Ukraine, United Kingdom, United States of America.
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At the same time, these treaties avail their signatory states and

Some BITs require that an international institution appoints the

the respective investors of the right to address their disputes

third arbitrator (e.g. the president of the International Court of

relating to the treaties, through a broad range of dispute

Justice), should the parties fail to appoint one. If, in such cases, the

settlement mechanisms. Typically, they contain two dispute

President of the ICJ is prevented from discharging the said function

resolution provisions, one providing for the dispute settlement

or is a national of either Contracting Parties, the Vice-President is

mechanisms between the contracting parties to the treaty (State-

invited to make the necessary appointment.

to-State) and the other providing for dispute settlement
mechanisms between the host State and an investor of the other

Procedural rules may be left to the discretion of the arbitral

State (Investor-to-State).

tribunal or otherwise subjected to predefined rules such as those
of UNCTRAL or ICSID. The decision of the tribunal is regarded as

(b) State-to-State Dispute Resolution Mechanism

final and binding on the Parties.

Most State-to-State dispute settlement clauses in the Albanian
investment treaties provide that any dispute between the state

The State-to-State dispute settlement provisions of BITs also

parties “concerning the interpretation or application” of the treaty

provide for the substantive law applicable for settling the dispute.

shall be brought to arbitration. The “interpretation or application”

This extends from the generally acknowledged rules and principles

could serve the state parties to address uncertainties they face in

of international law, to the actual treaty and other relevant

respect of the scope and meaning of their Treaty rights and

agreements existing between the Contracting Parties.

obligations towards each other as well as towards the respective
investors.

(c) Investor-to-State Dispute Resolution Mechanisms

Dispute settlement through arbitration is often preceded by the

treaties offer essential protection to physical and legal entities of

initial step of attempting to settle the dispute through diplomatic

one Contracting Party investing in the other Contracting Party. This

The Investor-State dispute settlement provisions of investment

channels and to that effect, a cooling-off period (i.e. the period

is also the case of the Albanian treaties which avail foreign

within which parties should try to settle their dispute amicably) is

investors the option of bringing claims against the Republic of

established. This varies from three to six months.

Albania, where they believe that this latter has violated the
standards of protection of foreign investors enshrined in such

The disputes between the signatory States are in many occasions

treaties.

referred to ad-hoc arbitration. The elements of such ad-hoc
arbitration are determined in the respective treaty. Generally, ad-

Most BITs concluded by Albania reflect the general trend in

hoc arbitration commences upon the request of any of the

international investment law, by asking the disputing parties

Contracting Parties and once the cooling-off period has elapsed.

initially to attempt amicable dispute settlement. . Only if this is

The arbitration tribunal is composed of three arbitrators. Each

not successful within a certain period of time (cooling-off period,

Contracting Party appoints one arbitrator and these two

generally lasting six months), they can employ the dispute

arbitrators agree upon a third one, who should be a national of a

settlement mechanisms available in the respective treaty. Three

third State and act as chairman of the tribunal.

options are typically offered to the foreign investor in this respect:
a) submitting the dispute to the Albanian courts; or

There is also a specific time period within which the appointment

b) submitting the dispute to ad hoc arbitration, or

of each arbitrator should occur (e.g. three months after one party

c) submitting the dispute to institutional arbitration (ICSID,

notifies the other of its intention to resolve the dispute by means

Stockholm Chamber of Commerce, International Chamber of

of arbitration, as well as five months for the appointment of the

Commerce, London Court of International Arbitration, etc.).

chairman by the other two previously appointed arbitrators, which
term commences from the date on which either party has

In these cases, the investor must choose one of the options

informed the other that it intends to submit the dispute to an

provided for in the BIT to the exclusion of others and that choice

arbitral tribunal).

is final. The BITs generally do not require the exhaustion of local
remedies before addressing the dispute to overseas arbitration.

10
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In addition to the above, the Albanian Constitutional Court is

investors to use the dispute settlement mechanism to certain

entitled to interpret the Constitution and hear cases concerning

alleged violations only, e.g. to violations of the BIT provisions on

alleged abuses of human rights.

expropriation. In most cases, however, foreign investors are

A recent amendment to the Albanian Constitution introduced

entitled to claim any violations of the respective BIT.

specialised courts of first instance and appeals which are
competent for adjudicating criminal offences related to corruption

The arbitration decisions are considered as final and binding on the

and organized crime.11

disputing parties. Their execution is undertaken by the parties in
accordance with the respective party’s national law. In some

The District Courts have general competence in all civil matters

occasions, there is also an express reference to the New York

and decisions may be taken by one or three judges depending on

Convention.

the importance of the case. With a view to the subject-matter of
the claim, District Courts are organised in specialised sections

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

(commercial, family, minors/juveniles).
According to the Civil Procedure Code, the Commercial section is
vested with the competence to preside and decide upon all

3.1 Court Dispute Resolution

commercial matters, such as those:

(a) Court Types, Hierarchy and Jurisdiction

(i) involving domestic or foreign companies or other legal entities

Pursuant to the Constitution of the Republic of Albania, the
Albanian judiciary is modelled as a system (branch) independent
from the executive and the legislative branches. From the

insofar as they relate to their business;
(ii) intellectual property issues arising between natural persons or
legal entities;12

perspective of its legal tradition, Albania belongs to the European

(iii) maritime, monopoly and competition issues:

continental system (the Civil Law system).

(iv) liquidation, bankruptcy and forced settlement procedures. The

The judicial system is governed primarily by the Albanian

Civil Procedure Code does not define investment disputes;
however, it is a comunis opinio in the Albanian doctrine and

Constitution and the Civil Procedure Code as well as a number of

jurisprudence that the general provisions governing the

other relevant laws.

10

It is composed of three levels:

subject-matters of competence of the commercial sections,

(a) first instance courts, which have initial jurisdiction and include
District Courts; the Court of First Instance for Serious Crimes

include these kind of disputes (regardless of whether the
investor is a legal or a natural person).

and the Administrative Court of First Instance;
(b) appeals courts, which can review the decisions of lower courts

As a matter of principle, Albanian Courts are competent for all civil

and include the Courts of Appeals, the Court of Appeals for

and commercial disputes (including investment disputes) and this

Serious Crimes, and the Administrative Court of Appeals; and

jurisdiction cannot be transferred to a foreign jurisdiction by

(c) the Supreme Court of Albania, the jurisdiction of which is

agreement of the parties, except when the legal proceeding

restricted to the control of the proper/unified application of

concerns a dispute among foreign parties or among an Albanian

the law in lower courts (nomofilachia), and the development

and a foreign party (natural person or legal entity), as well as when

of jurisprudence through the unification of legal interpretation

such exemptions are allowed by international agreements ratified

in the judicial practice. The Supreme Court includes three

by Albania.

sections/panels (civil, criminal and administrative).

10

11
12

Law no. 98, dated 06.10.2016 “On the Organization of the Judicial System in the Republic of Albania”; Law no. 9110, dated 24.07.2003 “On the Organization and Functioning
of the Court for serious crimes”; Law no. 49, dated 03.05.2012 “On the Organization and Functioning of Administrative Courts and the Adjudication of Administrative Disputes”,
etc.
Law no. 76, dated 22.07.2016 “On some additions and changes to the Law no. 8417, dated 21.10.1998 “The Constitution of the Republic of Albania”, as amended”.
Only Tirana District Court has the competence to preside over and hear disputes in relation to intellectual property rights.

SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017
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At the same time, the Albanian Private International Law Act
establishes the exclusive jurisdiction of the Albanian courts for certain

AL

subject-matters such as those relating to property and other real
rights over immovable property located in Albania, decisions of
governing bodies of companies located in Albania, cases relating to
the establishment and closure of legal entities, etc.

(a) first instance courts (District courts and specialised
Administrative Courts of first instance);
(b) second (appeals) instance courts (Appeal Courts and
Administrative Courts of Appeal); and
(c) third (cassation) instance court (the Supreme Court of
Albania). The latter has general jurisdiction only for legal and
not factual issues and it is organized in three different

As earlier noted, investment treaties often entitle Albanian courts

sections (civil, criminal and administrative). Exceptionally,

to adjudicate on investment disputes between a foreign investor

when this is necessary for the unification or amendment of

and the Republic of Albania, provided the foreign investor has

the court practice, the Supreme Court may decide in joined

chosen such jurisdiction of Albanian courts out of the various

panels. There are no limitations on the object or the

options.

monetary value of a civil claim before the Supreme Court.
This is not the case with administrative claims before the

(b) Preliminary Actions

Administrative Court of Appeals or the Administrative

Albanian law does not provide for any mandatory pre-action

section of the Supreme Court for which Law no. 49, dated

procedures to be followed by the parties, other than the obligation

03.05.2012 “On organization and functioning of the

of the creditor to serve to the debtor a notice for payment (or for

Administrative Courts and adjudication of the administrative

fulfilling any other contractual obligation) within at least 15 days

disputes”, as amended, imposes monetary limits.13

if the contract does not provide for a term.
(d) Interim Injunctions for Securing Claims
In the event of disputes between a foreign investor and the State

The Albanian Civil Procedure Code provides for the parties’ right

of Albania, there is a general requirement for the parties to

to request a preliminary/interim ruling. These measures are

attempt to settle them amicably before turning to the judicial or

justified when this is necessary to provide some kind of security

arbitral system. This is based on the Foreign Investment Act as well

during the proceedings before the court reaches its final decision

as the various investment treaties (BITs, ECT) concluded between

on the merits of the case.

Albania and other states. Such treaties often establish specific
time-limits within which the “cooling off” period (i.e. the period

The preliminary securing measures for the subject matter of the

within which parties should try to settle their dispute amicably)
should be exhausted (these vary from three to six months).

claim should be granted by the court when there is a tangible risk
(periculum in mora) that, if no measures are taken, the execution

(c) Instances and Remedies

become impossible or difficult, or if during the proceedings, the

According to Law no. 98, dated 06.10.2016 “On the organization

claimant may suffer important damages.

of an eventual final decision on the rights of the plaintiff shall

of the judicial system in the Republic of Albania”, civil and
administrative dispute proceedings before the Albanian courts

When considering such a request on the part of the

may go through three instances:

claimant/plaintiff, the court should consider written/documentary

13

Article 45 Decisions that cannot be appealed.
An appeal is not permitted against final decisions of an administrative court for lawsuits with the object: a) Objection to a sentence for the commission of administrative
infractions with a value less than twenty times the minimum pay, on the national level; b) Objection to an administrative act that contains a monetary obligation with a value
less than twenty times the minimum pay, on the national level; c) Objection to an administrative act that has refused to award an obligation in cash with a value less than twenty
times the minimum pay, on the national level; d) Disputes related to the protection of constitutional and legal rights, freedoms and interests that come from social and health
insurance, economic aid and disability pay with a value less than twenty times the minimum pay, on the national level.
Article 56 Decisions that cannot be appealed to the High Court.
A recourse against final decisions of the Administrative Court of Appeal is not allowed for lawsuits with the object: a) Objection to a sentence for the commission of administrative
infractions with a value less than forty times the minimum pay, on the national level; b) Objection to an administrative act that contains a monetary obligation with a value less
than forty times the minimum pay, on the national level; c) Objection to an administrative act that has refused to award an obligation in cash with a value less than forty times
the minimum pay, on the national level; d) Disputes related to the protection of constitutional and legal rights, freedoms and interests that come from social and health
insurance, economic aid and disability pay with a value less than forty times the minimum pay, on the national level.

12
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evidence proving the probability of existence of a claim (fumus
boni iuris). The court may ask the plaintiff to provide relevant

established in the Civil Procedure Code. If such measures are
granted before the initiation of the judgment on merits, the
Albanian court should again rule that the claimant submits the

counterparty may suffer because of such preliminary measures. If

case on merits within a certain time frame, otherwise the

the judgment on the merits is not favourable to the plaintiff that

measures are released.Orders for obtaining evidence constitute

has been granted such preliminary measures, the plaintiff may be

another type of interim measures which the court may grant

obliged to compensate the defendant for the eventual damage

before proceeding to merits. Such orders are granted when: a

suffered. The eventual guarantee originally provided by the plaintiff

delay for obtaining certain evidence at the time the proceedings

will not be released until the final judgment for assessing the

for the merits begins; may create particular difficulties; or may

damages sustained by the defendant.

jeopardise the existence of such evidence at a future point. Cases
may be numerous: scientific evidence, documentary, expert

The measures that the court may order mainly concern the
sequestration

of

assets

and/or

accounts

of

testimony, witnesses, etc.

the

respondent/defendant, in order to guarantee the due execution

Similar proceedings apply before the Administrative Courts.

of the final decision. However, the law provides that the court may
grant any other measure which is proportional and appropriate

(e) Recognition and Enforcement of Foreign Judgments

to the aim of guaranteeing the execution of the decision and/or

The Court of Appeals is the authority competent to recognize a

avoiding imminent damages that may occur under the given

foreign judgment or award in Albania. The Civil Procedure Code

circumstances.

provides that enforcement and recognition of such judgements
and arbitral awards shall be subject to the following criteria:

The Civil Procedure Code also allows the court to consider such

(i)

the matter is under the jurisdiction of the foreign court which
has rendered the judgment;

measures before a claim for the merits is presented before the
same court, or any other court which might be competent for the

(ii) the losing party has been served the lawsuit and the writ of

case on merits. Such proceedings are justified when the eventual

summons to enable it to participate in the hearing to present

risk is very eminent, and the plaintiff has not the proper time to
initiate the proceedings for the merits, or before the competent

his case;
(iii) no judgment has been rendered by an Albanian court on the

court. The court should reach a decision for the request within five
days and, if the situation is urgent, may omit to notify the

same matter and with the same parties;
(iv) no Albanian court is hearing the same case while a foreign
court judgment has yet to become final;

counterparty. If the court accepts the request and a preliminary
measure is granted, it will order the claimant to file the case for

(v) the foreign court judgment has not become final, in violation
of the laws of the foreign country; and

merits within 15 days with the competent court. If the claimant
fails to do so, the measures granted by the court are considered

(vi) the foreign court judgment does not run counter to the
fundamental principles of the Albanian legislation.

released.
Pursuant to the Private International Law Act and other

The Court of Appeals should not consider the merits of the case,

international conventions (e.g. Convention for the Arrest of Ships,

but simply examine whether the judgment or the arbitral award

etc.), Albanian courts may grant such measures even where the

is contrary to the afore-mentioned pre-conditions of recognition.

case for the merits is not within their jurisdiction. These procedures
can be undertaken at the Albanian courts when the execution of

(f)

Procedural Costs and Court Fees

the judgments on the merits, taking place or due to take place

The costs of litigation are governed by the Civil Procedure Code

before the competent foreign jurisdiction, will be fully or partially

which grants the parties maximum flexibility in structuring them.

executed within the Republic of Albania, or when the eminent risk

Such costs are composed of:

threatens the interests of the claimant/plaintiff within the Republic

(i) the judicial tax and expenses for the acts to be carried out (i.e.

of Albania. Except when otherwise provided in the specific acts,
the general rules for granting such measures are similar to those

notifications);
(ii) the costs for the acts of expertise; and

SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017
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(iii) the lawyers’ fees and other necessary expenses incurred during
the hearing (i.e. expenses for witnesses, different examinations

AL

etc.).

3.2. Enforcement Procedure
The Civil Procedure Code provides for the enforcement procedure
of domestic judgments (including domestic arbitration awards).
The enforcement service is carried out by private execution officers

When addressing their claims to the court, the parties should also

licensed by the Ministry of Justice and who act as private

pay the court fees (judicial tax) in advance, as designated in a joint

professionals. Limited execution services are also performed by

ordinance of the Minister of Justice and the Minister of Finance.

the public execution offices, when socially sensitive cases are

The amount of fees depends on the case presented to the court.

involved. Rules for enforcing judgments are provided in the Civil

As a rule, for claims with a value up to ALL 100.000, the judicial

Procedure Code, including sequestration of the assets of the

tax is ALL 3.000, whilst for claims with a value exceeding ALL

debtor, forced sale in public auction, etc. Enforcement is allowed

100.000, the judicial tax is 1% of the amount claimed and such

on the basis of an executive title.14 Enforced execution cannot start

tax is paid by the plaintiff upon filing the claim. Consequently, the

before 10 days after the debtor has been notified of the executive

parties are required to pay in advance (either to the court, or other

title, unless there is a risk that with the expiry of the time-period

subject) respectively every cost which may be produced by a

the execution shall be made impossible. In such a case the bailiff

request addressed to the court by each party (e.g. expert

office may start immediately the enforced execution.

appointment, document production, etc.).
Similar treatment is given to foreign judgments and international
The costs related to legal services for court representation are

arbitral awards. In addition to the international agreements that

handled separately , and subject to the agreement of each party

the Republic of Albania has entered into, including the New York

with the respective lawyers. The legal service market offers a large

Convention, the Civil Procedure Code provides a particular chapter

range of legal fees, including cap fees and contingency fees, on the

that regulates the recognition of foreign judgments and

basis of the agreement reached with lawyers.

international arbitral awards. Judgments/awards which are
considered final and enforceable in the jurisdiction of their origin

Although claim financing/funding litigation is not part of the

are acknowledged by the Court of Appeals, under the jurisdiction

Albanian legal tradition, there is no prohibition for subjects to enter

of which the execution will take place.

into such relations.

3.3. Alternative Dispute Resolution
The end of the judicial procedure will also determine the costs of
the process. As a general rule the costs of the winning party

(a) Arbitration

(including legal costs) will be repaid by the counterparty. Despite

The Albanian law avails disputing parties of the possibility to

the above, in the event that claim is partially accepted or when

address their disputes before private arbitration or mediation, as

the court finds justified reasons, it may decide for the unsuccessful

an alternative to dispute settlement via the judiciary. Parties can

party to pay the costs proportionate to the accepted claim, or for

engage in arbitration when they have agreed to such a provision

each party to pay its own costs.

in the original agreement, when there is a separate arbitration
agreement, or by mutual agreement at any time when the dispute

The same rules apply in the event of administrative proceedings.

arises. The Albanian legal framework distinguishes arbitration of
international disputes from arbitration of domestic disputes, in
that the parties involved in an international dispute may agree to
settle through either a domestic or a foreign arbitral tribunal.

14

Article 510 Executive titles.
Enforced execution can be made only on the basis of an executive title. Executive titles are: a) civil final decisions of the court containing an obligation, decisions issued by
them on securing the lawsuit as well as on temporary enforcement; b) irrevocable penal decisions in the section dealing with property rights; c) decisions of the arbitration
courts of foreign countries that are empowered in accordance with the provisions of this Code; d) the decisions of an arbitration court in the Republic of Albania; e) notary documents containing monetary obligations as well as documents for the award of bank loans; f) bills of exchange, cheques, and order papers equivalent to them; g) other documents
according to specific laws, are executive titles and authorise the Bailiff to carry them out.
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Albania does not yet have a separate law on arbitration. The

(d) the sole arbitrator or the Arbitral Tribunal has not observed

provisions relevant to arbitration can be found in a special title of

the due process of law, the right to be heard and the principle

the Civil Procedure Code: Part II, Title IV “Arbitration”, art. 400 –

of contradictory trial;
(e) the final award runs in contravention with the public order

on the procedures for domestic arbitration and fails to provide

prevailing in Albania. The decision of the Court of Appeals is

rules for arbitral proceedings and court proceedings related to

final and binding. There is no recourse to the Supreme Court.

international arbitration. The Civil Procedure Code states that rules

Once it has become final,15 the award can be enforced as any

on international arbitration shall be established by a separate law,

other judicial court decision that is binding.

a law which still has to be adopted in Albania.
There is one arbitration institution in Albania, namely: “The Albanian
With regard to domestic arbitration, the Civil Procedure Code has

Centre for Resolving Disputes through Arbitration and Mediation”

adopted the key principles and notions enshrined in the UNCITRAL
Model Law, such as the severability principle, the competenz-

(MEDART), created in 2002 and having its own regulation and rules.

competenz principle, the assisting role of courts of law etc. A

originating mostly from Albanian residents. However, although the

domestic arbitration is deemed an arbitration between parties

current Albanian legal framework enables the creation of a

resident in Albania and the arbitration procedures are conducted

permanent or ad hoc arbitration court, Albania has not yet a

within the territory of Albania.

consolidated practice on alternative dispute resolution through

This Centre has so far administered and judged arbitrable disputes

arbitration.
The Civil Procedure Code also requires the arbitration agreement

With regard to international arbitration, Albania has ratified the

to be in written form and considers arbitrable any dispute involving

Convention on the Recognition and Enforcement of Foreign Arbitral

any monetary/proprietary claim, or claims arising from

Awards (1958 New York Convention) and the European Convention

monetary/proprietary relationships.

on Arbitration, also known as the Geneva Convention. It is also a

Moreover, upon a reasoned request of one of the disputing parties,

Settlement of Investment Disputes (ICSID Convention). Under the

Contracting Party to the International Convention for the
the Arbitral Tribunal is entitled to grant interim relief, injunction

Albanian Constitution, ratified international agreements prevail over

or provisional measure. If the party against which interim relief,

domestic legislation.

injunction or provisional security measure is granted, does not
voluntarily comply, the Arbitral Tribunal may seek local national

In Albania, the recognition and enforcement of a foreign arbitral

court action to enforce such measures.

award is governed by the Civil Procedure Code and the relevant
international conventions. The party interested in the recognition of

The decision of the Arbitral Tribunal can be appealed before the

a foreign arbitral award should submit a request with the Court of

competent local Court of Appeals, within 30 days from the date

Appeals. A foreign arbitral award may not be recognized in Albania

the arbitral award is announced (and despite the fact that the

when:

disputing parties have agreed to waive their right of appeal at the

a)

court was not competent to judge the case;

final arbitration award), for the following reasons:
(a) the sole arbitrator or the Arbitral Tribunal was not duly

b)

the writ of summons was not served to the absent defendant
according to the law and in due time so that he was unable to

constituted;
(b) the sole arbitrator or the Arbitral Tribunal has declared
illegally its own jurisdiction or competence;

defend himself;
c)

(c) the sole arbitrator or the Arbitral Tribunal has acted ultra vires
or infra vires;

15

according to the laws of the Republic of Albania, the foreign

the foreign judgment is in conflict with a previous Albanian
judgment on the same dispute and issue between the same
parties;

Article 438 of the Code underlines that Final Award may be enforced when: - the parties to the arbitration agreement have waived their right of appeal against the Final Award,
in the conditions set forth in Article 434 of the Code; - the parties have not appealed the Final Award within statutory time limits; - Court of Appeals has dismissed the Request
for Arbitration, quashed or overturned the Final Award and tried the dispute into its merits.

SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017
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d)

a trial, which was initiated before the foreign judgment

(b) Mediation

became final, is pending before an Albanian court; e) the

Since 2003, when the first law on mediation was enacted, there

foreign judgment became final by breaching the local

have been some efforts to introduce mediation into the dispute

legislation; or f) the foreign judgment is incompliant with the

resolution environment. The current Mediation for Settlement of

fundamental principles of Albanian law.

Disputes Act (MSDA) was enacted in 201116 and ever since, the
regulation of procedures for mediation has really improved.

It should be further mentioned that during the process of

Mediation is applicable in resolving all civil, commercial, and family

recognition and enforcement of a foreign arbitral award, the other

disputes. The MSDA provides that professionals should be licensed

interested party (i.e. debtor) should be present, and a court fee

as mediators, and it also regulates the key issues of the mediation

equal to 1% of the value of the foreign arbitral award is payable.

procedure. The MSDA also establishes the National and local
Chamber of Mediation17 The most important provision of the law

The procedure for the recognition of a foreign arbitral award

is that the agreement reached during mediation procedures, and

typically lasts around one month and either party may appeal

accepted by the parties, is enforceable like a final judgment of an

against the Court’s decision to the Supreme Court. The appeal

internal court (executive title).18 The procedures are very flexible

must be submitted within 30 days from the date of decision or

and numerous professionals have applied for and obtained licenses

notification of the other party (if absent).

for mediation.

16
17

18

Law no. 10385, dated 24.02.2011 “On mediation in dispute resolution”, as amended by Law no. 81, dated 14.02.2013.
Art. 7 and 8 of the MSDA.
1. The National Chamber of Mediators is a legal entity which exercises its activity independently from the state. 2. The steering bodies of the national chamber of mediators are
the general meeting of the mediators and the chairmanship. 3. The National Chamber of Mediators has the following responsibilities: a) Take measures for regulation and control
of exercising of the mediation activity in the Republic of Albania; b) Approve the acts governing the mediation activity as a profession and the Code of Ethics of Mediators; c)
Approve its Statute defining the detailed rules of organisation and functioning of the National Chamber of Mediators; d) Take measures for the establishment of the Local chambers of Mediation; e) Define the rules concerning the fees of compensation for the work of the mediator and expenses incurred as a result of the mediation activity; f) Draft the
programme and ensure participation of mediators in the training sessions; g) Define the rules and functions of its steering bodies in its statute; h) Shall follow the dissemination
of the necessary information to the public on the mediation activity in the resolution of disputes and on the possibility of establishing communication with the mediators. 4. The
National Chamber of Mediators, in order to run its activity and in the framework of quality and effectiveness of mediation process may conclude a cooperation
agreement with the Probation Service, School of Magistrates, non-profiting organisations and other justice system bodies.
Art. 23 of the MSDA.
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FEDERATION OF BOSNIA
AND HERZEGOVINA
BA

1. LEGAL FRAMEWORK
(b) A number of bilateral treaties on the protection of investments
and legal assistance entered into by Bosnia and Herzegovina;

2. INVESTMENTS DISPUTES

1.1 National Laws and Regulations
The primary laws and regulations containing articles regarding
investment disputes in Bosnia and Herzegovina are:
Civil Procedure Act of the Federation of Bosnia and Herzegovina,

2.1 Investment Protection Treaties

Civil Procedure Act of Republic of Srpska, Civil Procedure Act of of

(a) General

Brčko District of Bosnia and Herzegovina (“CPA”)

Most of the Treaties stipulate two separate mechanisms applicable

Act on Resolving Conflict-of-Laws Issues in Legal Transactions with

depending on the type of the dispute, i.e. a dispute between a

Foreign Element (“ARCLI”)

signatory state and an investor (natural person or legal entity)
from the other signatory state and a dispute between the signatory

1.2 International Laws, Treaties and Regulations

states themselves.

International legal sources governing investment disputes in
Bosnia and Hezegovina are:

(b) Disputes Between Signatory States and Dispute Resolution

(a) Multilateral International Treaties

Mechanisms for investment dispute resolution between the

(i)

signatory states provided in the applicable Treaties can be initiated

Mechanism

(ii)

Vienna Convention on the Law of Treaties (ratified by Bosnia
and Herzegovina on basis of a Notification on Succession

only by a signatory state, in the event of breach by the other

from former Yugoslavia)

signatory state, i.e. at a governmental level.

Geneva Convention on the Execution of Foreign Arbitral
Awards (ratified by Bosnia and Herzegovina on basis of a

According to the dispute resolution provisions set out in most of

Notification on Succession from former Yugoslavia)

the Treaties, disputes between the signatory states are referred to

(iii) Convention on the Recognition and Enforcement of Foreign

an ad-hoc arbitration, in the event that the parties fail to reach

Arbitral Awards (ratified by Bosnia and Herzegovina on basis

settlement through amicable/diplomatic negotiations. Each of the

of a Notification on Succession from former Yugoslavia)

Treaties provides for the specifics of the arbitration in each

(iv) European Convention on the International Commercial

separate case.

Arbitration Awards (ratified by Bosnia and Herzegovina on
basis of a Notification on Succession from former Yugoslavia)

In general terms, ad-hoc arbitration is initiated pursuant to a

(v) Convention on Civil Court Procedure (ratified by Bosnia and

request submitted by any of the signatory parties within a certain

Herzegovina on basis of a Notification on Succession from

time period (e.g. six months) after

former Yugoslavia)

amicable/diplomatic negotiations. Ad-hoc arbitration is held

the beginning of the

SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017
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before three arbitrators. Each party appoints one arbitrator,

Ad-hoc Arbitration

whereas the third appointed by the other two should in most cases

Ad-hoc arbitration is designed to resolve a single dispute. When

be a national of a third country with diplomatic relations with both

Treaties refer the parties to ad-hoc arbitration, they frequently

signatory states. The third arbitrator is usually automatically

determine it to be conducted in accordance with UNCITRAL

considered to be the arbitration president.

Arbitration Rules. The main features of ad-hoc arbitration are

BA

that parties have to agree on the entire arbitration, including
There is often a prescribed time period for the appointment of the

procedural rules and appoint an arbitrator (they may agree on

first two arbitrators by the signatory states (e.g. two months after

using ad-hoc arbitration rules which have already been formed,

the notification by one signatory state of the other signatory state

for example UNCITRAL).

of its intention to resolve the dispute before the arbitration), as
well as regarding the appointment of the third arbitrator by the
other two arbitrators, previously appointed by the signatory states.

International Centre for Settlement of Investment
Disputes (“ICSID”)

Some of the Treaties stipulate the third arbitrator be appointed by

ICSID is an autonomous international institution in the

a respected international institution (e.g. president of the

framework of the World Bank Group, established by the ICSID

International Court of Justice). This is especially in cases when

Convention which was opened for signature on 18 March 1965

signatory parties do not appoint their own arbitrators, or if the

and entered into force on 14 October 1966. Since 1997, Bosnia

arbitrators appointed by the signatory parties do not appoint a

and Herzegovina has been a member state of the International

third arbitrator as the arbitration president.

Centre for the Settlement of Investment Disputes.

The tribunal shall determine its own procedure.

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

The arbitral tribunal shall reach its award in accordance with the
provisions of each treaty and the principles of international law
recognized by both Contracting Party.

3.1 Court Dispute Resolution
(c) Disputes Between Signatory State and an Investor from
Other Signatory State
Pursuant to vast majority of the Treaties, prior to initiating the

Bosnian courts are generally competent for all civil and
commercial disputes (including investment disputes) between
all parties (natural persons or legal entities).

relevant procedures the dispute parties (signatory state and an
investor from the other signatory state) are obliged to conduct

(a) Court Types, Hierarchy and Jurisdiction

negotiations, in order to reach settlement. As an alternative, i.e.

In the Republic of Srpska, the following court instances exist:

in the event such negotiations prove to be inefficient, most of the

- Basic courts;

Treaties provide for four general potential forums for an

- District courts:

investment dispute between a foreign investor (natural person or

- Commercial district courts;

legal entity) from the other signatory state and the host signatory

- High Commercial court;

state. They are as follows:

- The Supreme Court.

- ad-hoc arbitration;
- International Centre for Settlement of Investment Disputes
(“ICSID”);

The Basic courts are competent to resolve all civil matters, while
commercial district courts are entitled to handle all commercial

- any other arbitrational institution (institutional arbitration);

issues such as disputes arising from various types of business

- the competent national courts/arbitration

operations, bankruptcy proceedings, disputes arising from
intellectual property rights, maritime and air transportation
issues, monopoly and competition issues etc. A basic court also
conducts enforcement proceedings, keeps land registers and
registers of companies and entrepreneurs.

20

BOSNIA AND HERZEGOVINA

SeeLegal_Dispute&Resolution_2017.qxp_Layout 1 07/02/2018 10:11 Page 21

The District courts in the first instance have jurisdiction mainly

The Supreme Court of the Federation of Bosnia and Herzegovina

in contentious administrative matters and in the protection of

has the following functions: it decides on regular legal remedies

individual rights guaranteed by the Constitution, when no other

against decisions of the Cantonal courts if provided by law; decides

court protection is available. In addition, the District courts will

on extraordinary legal remedies against enforceable court

also act in cases of recognition of foreign court and arbitral

decisions if provided by law; decides on legal remedies against the

decisions.

decisions of their councils, unless otherwise stipulated by law;

The District courts have second instance jurisdiction to decide

resolves competence disputes between Cantonal and Municipal
courts from different cantons, unless otherwise stipulated by law;

decisions, as well as to decide on other regular or outstanding

decides on transfer of jurisdiction from one court to another and,

legal remedies as provided by the law.

when provided by law, executed other activities stipulated by law,
except the ones determined as competence of the Constitutional

The High Commercial Court has appellate jurisdiction over first

Court.

instance rulings of District commercial courts. Additionally, it
falls within its jurisdiction to resolve conflicts of jurisdiction

The Supreme Court may also have core competences, if provided

between district commercial courts, to decide on transfer of

by federal laws.

jurisdiction from one District court to another, to establish legal
postures, in order to ensure unified enforcement of laws and
also to carry out other tasks as stipulated by law.

The court system of the Brčko District of Bosnia and Herzegovina
is also different from that established in the rest of the country. In
the Brčko District of Bosnia and Herzegovina two court instances

The Supreme Court of the Republic of Srpska is a court of second

exist:

or third instance. In the second instance it will decide on appeals

- Basic court;

filed against the Ddistrict court's rulings, while in the third

- Court of appeal.

instance it will decide on outstanding legal remedies to the
lower court's rulings, such as revision.

The Basic court is competent to resolve all disputes in the first

The court system of the Federation of Bosnia and Herzegovina

instance jurisdiction and will decide on appeals lodged against the

is slightly different from that of the Republic of Srpska, due to

Basic court decisions, as well as on outstanding legal remedies.

instance, while the Court of appeal is exclusively the court of higher

the differences in the constitutional organization of this part of
the country. In the Federation of Bosnia and Herzegovina three

(b) Preliminary Actions, Instances and Remedies

court instances exist:

Generally, there are no legal requirements to be met prior to

- Municipal courts;

lodging a lawsuit. However, from a practical point of view, the

- Cantonal courts;

period before filing a lawsuit may often prove to be a very

- The Supreme Court.

important time during a dispute, especially in the terms of
possibility of out-of-court settlement.

The Municipal courts cover the area of one or more
municipalities within one canton of the Federation of Bosnia

The litigation procedure is initiated by filing a lawsuit in the

and Herzegovina, while the Cantonal court is competent for the

competent court. The lawsuit shall include the following

area of the whole canton (there are 10 cantonal courts in this

mandatory content:

entity). The competences of the Municipal courts are the same

- Basis for establishing the competence of the court in question;

as the competences of the basic courts in Republic of Srpska.

- Determined claim;

The competences of the Cantonal courts correspond to those

- Facts of the case;

of the district courts in Republic of Srpska. Special commercial

- Evidences which prove the facts of the case;

divisions are established within the 10 municipal courts

- Value of the case;

competent to act in commercial cases for the whole area of the

- Other data that every written submission has to include (e.g.

corresponding Cantonal court.

names and addresses of the parties in the litigation etc.).

SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017
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In addition, the plaintiff may also state the legal basis of the

If a party is not satisfied with the court decision, it has the right to

claim in the lawsuit.

appeal to the higher court within usually 30 days (e.g. 15 days in
disputes arising from promissory notes and cheques and in labour

The court will decide on the lawsuit within the limits set by the

disputes). The higher court has five possible solutions when

claim but it is not bound by the determination of the legal basis

deciding on the appeal:

of the claim if contained therein.

- Reject the appeal as inadmissible;

BA

- Confirm the first instance decision;
At the phase of the preliminary examination of the lawsuit, the

- Modify the first instance decision;

court determines whether the lawsuit contains all the prescribed

- Annul the first instance decision and instruct the Basic court to

prerequisites and whether some of the reasons for the rejection
explicitly defined in the Law on Civil Procedure exist (e.g. the

re-hear the case and reach a new verdict;
- Annul the first instance decision and reject the lawsuit.

case is not within the court's jurisdiction but is under the
competence of other state authorities; or an irrevocable court

When the court ruling becomes irrevocable, the losing party

ruling has already been rendered etc.). In addition, if the court

usually has 30 days (e.g. 15 days in disputes arising from

finds that the case falls under the competence of another court,

promissory notes and checks and in labour disputes) to act

it will announce its incompetence and transfer the lawsuit to

voluntarily according to the orders issued in the court decision. In

the competent court. On the basis of the

the absence of such obedience, the winning party has to initiate

preliminary

examination, the court may decide to either reject the lawsuit

an enforcement procedure, through which the forced collection of

as inadmissible with no examination of the merit of the case, or

a monetary claim may be realized by the following means:

deliver a lawsuit to the defendant for his reply.

- Sale of real estate;
- Seizure of movable property;

The general rule is that the first instance procedure will be finalized
through two hearings: the first hearing being the preliminary one;

- Seizure of debtor’s claims including, but not limited to, removal
of the funds from a bank account;

and second being the main hearing. At the preliminary hearing, the

- Seizure of other property of the debtor including, but not limited

parties are obliged to disclose all the evidence, present all the facts

to, registered patents, shares in joint stock or limited liability

of the case as well as the documents/objects they intend to use

companies.

to prove their arguments.After deciding on the parties’ objections
raised at the preliminary hearing, the court can either reject the

(c) Interim Injunctions for securing a claim

lawsuit as inadmissible or arrange for the main hearing to be held

The court with jurisdiction to preside over the matter has

in the following 30 days, as defined by the Law on Civil Procedure.

jurisdiction to hear motions for interim injunctions. Interim

During the preliminary hearing, the court will decide which

injunctions can be issued before, during or after, court proceedings

evidence will be examined at the main hearing.

until the complete execution of a claim. A general condition which
the claimant always has to prove, is that his or her claim exists, or

The main hearing is usually public and it is the focal point of the

is likely to come into existence, in the future.

civil procedure where all the relevant facts of the case are
determined. After completing the main hearing, the court will

Possible preliminary injunctions for securing monetary claims

inform the parties present at the hearing on when the decision will

include freezing of bank accounts, attachment of the defendant’s

be issued. The parties are expected to obtain the written court

assets, including real estate, seizure of the defendant’s salary up

ruling from the premises of the court once ready. Only in particular

to two-thirds, etc.

cases, such as when the party has not been duly informed about
the issuance of the ruling, will the court decision be distributed by

The principle prerequisites for imposing temporary injunctions is

post. When both parties have been duly informed, the period for

a creditor’s request proving the probability of the existence of a

lodging the appeal is counted from the moment of the issuance

claim and the probability of existence of a risk that the creditor

of the court decision irrespective of the moment when parties

will be unable to collect its claim without the relevant interim

obtained possession of the decision in question.

injunction.
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(d) Procedural Costs and Court Fees

domestic court or other domestic authority previously rendered a

The amount of procedural costs primarily depends on the value of

final and binding judgment in the same matter, or if another

the disputed matter in the proceedings.

foreign judgment rendered in the same court judgments related
to the personal status of a citizen of that state; if the domestic
court or other authority previously rendered a final and binding
judgment in the same matter, or if another foreign judgment

for every procedural action will be calculated in accordance with

rendered in the same matter has previously been recognized in

the Attorney’s tariff, which takes into account values of dispute

Bosnia and Herzegovina; if the judgement is contrary to the basic

matter.

principles of social organisation laid down by the Constitution of
Bosnia and Herzegovina (except in case of a foreign court

Secondly, the obligation to bear the procedural costs depends

judgements related to the personal status of a citizen of that state);

mostly on the scenario of the procedure, i.e. which party achieves

if there is no reciprocity (except if the judgement was rendered in

success in the procedure. A general rule from the CPA is that a party

a matrimonial dispute, in disputes concerning determination and

which has completely lost the case is obliged to pay the costs to

contestation of paternity or maternity, if the recognition or

the opposing party. On the other hand, if both parties achieve only

execution of a foreign judgment is applied for by a citizen of Bosnia

partial success in the procedure, the court is eligible to reach a

and Herzegovina, as well as in case of a foreign court judgments

decision by requiring each party to bear its own procedural costs.

related to the personal status of a citizen of that state).

With the exception of procedural costs, the parties are also obliged
to pay the necessary court fees. Court fees also depend on the

The same rules and procedural steps apply to the enforcement of

dispute matter value in the proceedings.

a foreign judgement. However, in such a case, in addition to a
certificate that the judgement is final and binding according to the
law of the state where it was rendered, the applicant must also

(e) Recognition and Enforcement of Foreign Judgements
The Bosnia and Herzegovina’s ARCLI provides for specific rules

submit a certificate that the judgement can be executed in

applicable to the recognition and enforcement of foreign

accordance with the law of the state where it was rendered.

judgments.

3.3. Alternative Dispute Resolution
According to the ARCLI, a foreign judgement becomes equal to a

(a) Arbitration

judgement of the domestic court and has legal effect in Bosnia

The Laws on Civil Procedure provides for the possibility of

and Herzegovina, only if it has been recognized by the domestic

establishing so-called ad hoc arbitrations. The parties may agree

court. Moreover, a settlement entered into before the foreign court

to submit the solution of a dispute to arbitration, in which case

is also considered as a foreign judgement, as well as a decision of

they conclude an arbitration agreement. The arbitration

any other authority which is considered as equal to a judicial

agreement may be concluded in respect to a certain dispute or

decision or settlement in the state where it has been rendered.

with respect to future disputes which may arise out of a certain

Foreign judgement shall not be recognized, if the applicant has

legal relation. The arbitration agreement is valid only if made in

failed to submit a certificate from the competent foreign court or

writing and signed by all parties. This agreement may provide for

other authority certifying that the judgment is final and binding

the number of arbitrators which must be an odd number. If the

according to law of the state where it was rendered; if under an

number of arbitrators is not stipulated by the agreement, each

objection submitted by the person against whom the decision was

party appoints one arbitrator, and the arbitrators choose the

rendered the court finds the said person could not take part in the

chairman. In the event that the arbitrator is not appointed in due

proceedings due to an irregularity; if the domestic court or other

time, and the agreement does not stipulate otherwise, the

domestic authority has exclusive jurisdiction in that case (except

arbitrator shall be appointed by the court on proposal of the

if the judgment was rendered in a matrimonial dispute or if the

parties.

plaintiff applies for recognition, and the defendant does not make
an objection thereto, as well as in case of a foreign court judgments

Any party may file a lawsuit and demand that the court rules to

related to the personal status of a citizen of that state); if the

terminate of the arbitration agreement:
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legal assistance in a procedure before the Bosnian court, the costs

SeeLegal_Dispute&Resolution_2017.qxp_Layout 1 07/02/2018 10:11 Page 24

-

BA

-

if the parties are unable to reach an agreement on the

The Association of Mediators in Bosnia and Herzegovina was

election of arbitrators to be appointed jointly;

founded in the March 2002, in the aims of creating the conditions

if the person appointed as arbitrator in the arbitration

for the introduction of mediation as an alternative method for

agreement will not or cannot perform this duty.

dispute resolution. The association provides for quick and effective
dispute resolutions for citizens, and helps them reach a solution

The request is seen by the court competent for the dispute in the

which will satisfy all the parties in the dispute. It also helps the

first instance, in the event that arbitration agreement has not

courts reduce the number of residual cases and in the long term

concluded, and this court is obliged to call all parties to the hearing

the flow of cases into courts. The Association's scope of work is:

where the request shall be discussed.

•
•

Unless the parties have agreed otherwise, the arbitrators shall
provide for procedure arbitration. The arbitration may not use

authorizations.

Providing training services for mediators and mediator
certification

•

enforcement measures or pronounce penalties. The arbitration
may adopt a sentence based on law only if the parties give it such

Providing mediation services

Providing the services of special training programs for judges,
lawyers, mediation users and other interested parties

•

Keeping track of the latest achievements in the field of
mediation in the region and the world, and connecting with
similar organisations.

At the Foreign Trade Chamber of Bosnia and Herzegovina, an
institution whose main role is to represent and protect the
interests of companies, there is the Arbitration Court with
jurisdiction for arbitration to settle disputes in commercial and
other property and legal matters. The Arbitration Court is an
independent body in its work and decisions. Arbitration is used for
the settlement of disputes which

meet the following

requirements:
That it is a commercial dispute in which the parties are free

-

to dispose of the dispute matter where arbitration may at the
request of one or both parties intervene for the sake of
conciliation.
That this type of dispute is not under the exclusive jurisdiction

-

of the ordinary court,
-

That the parties have agreed on the jurisdiction of the
Arbitration.

(b) Mediation
Since this alternative dispute resolution process is regulated by the
Law on Mediation Procedure, applicable to the entire state of
Bosnia and Herzegovina, the same principles stated for Republic
of Srpska also apply for the Federation of Bosnia and Herzegovina..
During the proceedings, the court shall advise the parties of the
possibility of settlement, and shall help them settle the matter in
dispute. Should the parties agree to an attempt at mediation, the
court may suspend the proceedings for not more than 30 days. If
the parties reach the settlement in the process of mediation, with
the help of the mediator, the parties shall sign a written agreement
which represents an enforceable decision.
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2. INVESTMENTS DISPUTES

1.1 National Laws and Regulations

2.1 Investments Protection Treaties

BG

1. LEGAL FRAMEWORK

The primary laws and regulations regarding investment disputes

Bulgaria is a party to more than 50 bilateral Investments

and disputes resolution are:

Protection Treaties (“Treaties”). All of them explicitly provide for

(a) Civil Procedure Code (“CPC”)1 ;

a certain dispute resolution mechanism. The overwhelming

(b) Private International Law Code (“PILC”)2 ;

majority of the Treaties stipulate two separate mechanisms

(c) International Commercial Arbitration Act (“ICAA”)3 .

depending on the type and level of the dispute:
(i)

a dispute between a signatory state and an investor from the
other state; and

1.2 International Laws, Treaties and Regulations

(ii) a dispute between the signatory states themselves.

The Bilateral and Multilateral Treaties governing investment
disputes and disputes resolution are:

According to most of the Treaties the disputes between the

(a) 1958 New York Convention on Recognition and Enforcement

signatory states are referred to an ad-hoc arbitration, in the event

of Foreign Arbitral Awards4;

that the parties fail to reach settlement through friendly

(b) 1961 European Convention on the International Commercial
Arbitration5;

negotiations. Each Treaty provides for the specifics of the
arbitration in each separate case. However, this particular

(c) 1959 European Convention on Mutual Assistance in Criminal

mechanism concerns only disputes between the states and can be
initiated only by a contracting state in the event of breach by the

Matters ;
6

(d) 1965 Washington Convention on Settlement of Investment

other, i.e. at a governmental level. Nevertheless, it may still be

Disputes between States and Nationals of Other States ;
(e) a number of bilateral treaties on the protection of

interest of a particular investor but only if undertaken by its own

7

investments (over 50) and in the field of legal assistance (over

used as an indirect (last) possibility for the protection of the
state.

25) entered into by Bulgaria.;
The direct means of action available to an investor, in the event of
a dispute with the host-state (i.e. Bulgaria) will be reviewed
separately below.
1
2
3
4
5
6
7

Promulgated in State Gazette, No.59 of 2007, in force as of 1 March 2008, as subsequently amended and supplemented, lastly in State Gazette, No.43 of 7 June 2016.
Promulgated in State Gazette, No.42 of 17 May 2005, last amendments in State Gazette, No.100 of 21 December 2010, in force as of 21 December 2010.
Promulgated in State Gazette, No.60 of 5 August 1988, last amendments in State Gazette, No.59 of 20 July 2007, in force as of 1 March 2008.
Ratified by Bulgaria in 1961.
Ratified by Bulgaria in 1964.
Ratified by Bulgaria in 1994.
Ratified by Bulgaria in 2000.
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2.2 Average Dispute Resolution Mechanism
Most of the Treaties provide for three potential forums. A dispute

2.4 International Centre for Settlement of Investment
Disputes

between a foreign investor and the host-state could be referred to:

ICSID is an autonomous institution closely linked to the World

(a) ad-hoc arbitration;

Bank. ICSID was established by the 1965 Washington Convention

(b) International Centre for Settlement of Investment Disputes

on the Settlement of Investment Disputes between States and

(“ICSID”);
(c) the competent national courts/ arbitration.

Nationals of Other States. The purpose of the Convention is to
stimulate larger flow of private international investment between

BG

participating countries. ICSID procedures are specifically designed
The different Treaties provide for a number of potential

for the settlement of disputes between foreign investors and host

combinations of these forums. Few of the Treaties admit only the

nations. ICSID is a de-localised system operating independently

jurisdiction of the national courts or refer all disputes directly to

and exclusively of domestic legal systems. The role of domestic

ad-hoc arbitration. Some of the Treaties grant the investor the

courts is limited to judicial assistance in recognition of ICSID

possibility of choosing at its own discretion the forum to which to

awards. Further information on ICSID is available at:

refer the dispute. The majority of the Treaties, however, provide

www.worldbank.org/icsid/.

for a differentiation of the procedure and forums to which disputes
should be referred depending on the nature of the dispute itself.

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

The most frequently stipulated mechanism involves:
(i)

ad-hoc or ICSID arbitration for disputes concerning the
nationalisation or expropriation of investments / property
and especially due compensations, as well as concerning

3.1 Court Dispute Resolution

repatriation (transfer) of investments income, profit and

The Bulgarian Judicial System and the hierarchy of Bulgarian courts

other related funds;

include the following types of judicial bodies: regional courts,

(ii) jurisdiction of national courts in all remaining cases.

district courts, courts of appeal, administrative courts and topping
the hierarchy are the two highest courts – the Supreme Court of

However, any investor considering the possibilities to protect its

Cassation and the Supreme Administrative Court.

interests in an investment dispute should in all cases thoroughly
examine the provisions of the particular Treaty between its country

The resolution of disputes by the courts is generally regulated by

and Bulgaria.

the CPC. According to the CPC, the Bulgarian courts are exclusively
competent to consider all civil and commercial cases including

2.3 Arbitration Ad-hoc

investment disputes.

As a principle, ad-hoc arbitration stipulated in the Treaties is
performed by three arbitrators. Each party appoints one arbitrator

The Bulgarian courts are competent to administer justice against

whereas the third to be appointed by the other two should in most

all persons (individuals and legal entities) in Bulgaria, except in

cases be a national of a third country with diplomatic relations

cases of extraterritoriality.

with both contracting states. Some of the Treaties stipulate the
third arbitrator be appointed by a respected international

Since 1 January 2007, when Bulgaria became a Member of the

institution. Many of the Treaties explicitly refer to UNCITRAL

European Union, the relevant EU laws have been applicable in

Arbitration Rules (www.uncitral.org/english/texts/arbitration/arb-

Bulgaria including Council Regulation (EC) No.1215/2012 of the

rules.htm).

European Parliament and of the Council of 12 December 2012, on
jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters. In the event that the Bulgarian
courts are competent to resolve an investment dispute under the
rules of the Regulation, the provisions of CPC will be applied to
the court proceedings.
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The CPC introduces special claim proceedings applicable for

The court fees involved in a dispute resolution procedure depend

resolving commercial disputes. The legal definition of “commercial

on the scenario of the particular case. Generally they may be

dispute” in the CPC is very broad and includes the following

summarised as follows:

content:

•

the claim value but no less than BGN 50;

(a) commercial transaction dispute, as well as filling gaps in a
commercial transaction or adjustment of any such

a court fee for the first instance proceedings – 4 per cent of

•

a court fee for the second (and third, when applicable)
instance court – 2 per cent of the amount of the appealed

transaction to intervening circumstances;
(b) privatisation contract, public procurement contract, or

part of the ruling.

concession contract;
(c) participation in a commercial company, as well as

appointment of experts, summons of witnesses of fact, etc.

BG

establishing admissibility or nullity of a recording and non-

In addition, parties may have to pay court expenses for the

existence of a circumstance recorded in the commercial
The Bulgarian PILC provides for specific rules applicable to the

register;
(d) replenishment of a bankruptcy estate, including the actions

recognition and enforcement of foreign judgments, but in the
event that the foreign judgment is issued by a court of an EU

of creditors pursuant to a declaratory judgment;
(e) cartel agreements, decisions and concerted practices,

Member State, the provisions of Council Regulation (EC)

concentration of economic activities, unfair competition, and

No.1215/2012 of the European Parliament and of the Council of

abuse of a monopoly position or of a dominant position.

12 December 2012 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters will be

Court proceedings in front of the Bulgarian courts may develop in

applied. Both legal instruments have similar provisions.

three instances – first instance court (depending on the amount
of the claim that may be a Regional or a District court), second

According to the PILC, the judgments of foreign courts shall be

(appeal) instance (which may be the District Court or the Court of

recognised by the authority whereto the said judgment is

Appeal) and cassation instance (the Supreme Court of Cassation).

presented. Should the conditions of recognition of the foreign

The resolution of the second instance may be reviewed by the

judgment be raised as the issue in a dispute, an action for

Supreme Court of Cassation, if the amount in appeal exceeds BGN

ascertainment may be brought before the Sofia City Court. The

5,000 (circa EUR 2,500) in civil disputes or BGN 10,000 (circa EUR

latter court is competent to hear cases for the enforcement of

5,000) in commercial disputes, and provided the second instance

foreign judgments as well.

court has pronounced on an issue of substantive or procedural law:
(i)

which is addressed in conflict with the case law of the

In proceedings for recognition and for enforcement of foreign

Supreme Court of Cassation;

judgments, the court shall not examine the merits of the dispute

(ii) on which an inconsistent court practice exists; or

decided by the foreign court. It will only verify the conditions

(iii) is relevant to the correct application of the law, as well as to

covered as defined by the PILC, namely:

the progress of the law and jurisprudence.

(i)

that the foreign court had jurisdiction according to the
provisions of Bulgarian law, but not if the nationality of the

Prior to the lodging of the claim or after the claim has been lodged,

plaintiff or the registration thereof in the State of the court

the claimant may request that the court impose specific injunction

seized was the only ground for the foreign jurisdiction over
disputes in rem;

measures against the assets of the (future) defendant equivalent
to the total amount of the size of the claim. Such an injunction

(ii)

that the defendant was served with a copy of the statement

may be enforced by placing an interdiction on a real estate;

of action, the parties were duly summoned, and fundamental

distraint on movables and receivables of the debtor and by other

principles of Bulgarian law, related to the defence of the said

appropriate measures, determined by the court, including stopping

parties, have not been prejudiced (however the defendant in

the implementation of some actions of the debtor.

the proceedings for recognition and enforcement of the
foreign judgments may not invoke such violations if the said
defendant has raised them before the foreign court);

SEE LEGAL GROUP INVESTMENT DISPUTES & DISPUTES RESOLUTION HANDBOOK 2017

29

SeeLegal_Dispute&Resolution_2017.qxp_Layout 1 07/02/2018 10:11 Page 30

(iii) that no effective judgment has already been given by a

(a) an administrative act, pursuant to which the admission to

Bulgarian court based on the same facts, involving the same
cause of action and between the same parties;

enforcement is vested in the civil courts;
(b) a document or an excerpt of the books of account, whereby

(iv) that no proceedings based on the same facts, involving the

receivables of governmental institutions, municipalities and

same cause of action and between the same parties, are

banks are established;

brought before a Bulgarian court earlier than the case

(c) a Notary Deed, a settlement or another kind of contract with

instituted before the foreign court, in the matter of which

notarised signatures in respect of receivables and/or of

the judgment whereof the recognition is sought and the

obligations contained therein for delivery of fungible or

enforcement is applied for has been rendered; and
(v) that the recognition or enforcement is not contrary to

particular things;
(d) an excerpt from the Central Register of Special Pledges on a

BG

Bulgarian public policy.

registered security interest and on commencement of
foreclosure: in respect of the delivery of pledged things;

The above shall furthermore apply to court settlements, if they

(e) an excerpt from the Central Register of Special Pledges on a

enjoy equal status as judgments of court in the State, in which

registration of a contract for sale with retention of title until

they are reached.

payment of the purchase price or a lease contract: in respect
of the return of corporeal things sold or leased;

The state fee for filing an application for recognition and

(f)

enforcement of a foreign judgment is BGN 50.

a contract of pledge or a mortgage deed, provided that the
special requirements under the Obligations and Contracts
Act are met;

In addition, the CPC implements in its Part VII, the provisions of

(g) an effective administrative act establishing a state or

Regulation (EC) No. 1393/2007 of the European Parliament and

municipal receivable, where the enforcement of the

of the Council of 13 November 2007 on the service in the Member

administrative act is effected according to the procedure

States of judicial and extrajudicial documents in civil or

established by the CPC;

commercial matters, Council Regulation (EC) No. 1206/2001 of

(h) a deficit deed;

28 May 2001 on cooperation between the courts of the Member

(i)

a promissory note, a bill of exchange or another negotiable

States in the taking of evidence in civil or commercial matters,

security payable to order which is equivalent thereto, as well

Regulation (EC) No. 805/2004 of the European Parliament and of

as a bond or coupons attached thereto.

the Council of 21 April 2004 creating a European Enforcement
Order for uncontested claims and Regulation (EC) No. 1896/2006

Once the order for performance is granted, the debtor has a two-

of the European Parliament and of the Council of 12 December

week term to submit a formal written objection against the order

2006 creating a European order for payment procedure.

for performance (and no evidence or substantive arguments have
to be presented). In order to suspend the preliminary execution

3.2 Order for Performance Procedure

conducted on the grounds of any document under (a) – (h) above

The Bulgarian CPC introduces a procedure before the Regional

the debtor has to provide sufficient guarantee to the creditor

Courts for the issuing of a performance order. In principle that

(pledge over bank account or mortgage).

procedure may be applied only in the case of receivables up to
BGN 25,000 (circa EUR 12,500) and for obligations for delivery /

In the event of any objections on the part of the debtor, the

return of movables with a value not in excess of BGN 25,000

applicant has a one-month term to lodge a claim. Failure to lodge

(circa EUR 12,500).

the claim will lead to the cancellation of the order for performance.
In the event that the debtor does not submit any objections, the

In addition, the CPC allows a performance order to be issued on

order for performance will enter into force and a writ of execution

the grounds of certain documents exclusively enumerated as

can be issued.

follows:
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As an exception, the writ of execution may be granted before the

The fees attributable to the arbitration institutions in Bulgaria

entry into force of the order for performance, provided that the

differ from one another and are specified in their respective Tariffs

latter is issued on the grounds of any of the documents listed

and Rules on Arbitration. In principle, the fees are formed on the

above in (a) – (h).

basis of the value of the claim as they increase in proportion to it.

3.3 Alternative Dispute Resolutions

Arbitral awards issued by arbitration courts seated in Bulgaria are

a) Arbitration

directly enforceable and for the issuance of the writ of execution
a state fee is to be paid to the amount of 0.2 per cent on the

Faster and less expensive compared to court proceedings,

interest for which enforcement is requested.

arbitration is the most popular alternative dispute resolution in
With regard to the recognition and enforcement of foreign
arbitration awards, the ICAA refers to the international

party and the rules of the respective arbitration institution, if

agreements to which Bulgaria is a party. In view of the above-

relevant.

mentioned, such awards shall be recognised and enforced in
compliance with the provisions of the New York Convention on

ICAA applies to international arbitration based on an arbitration

Recognition and Enforcement of Foreign Arbitral Awards to the

agreement, when the place of arbitration is within the territory of

extent to which there is no conflict with the bilateral agreements

the Republic of Bulgaria and one of the parties under the dispute

concluded by Bulgaria providing for specific rules for recognition

has its habitual residence, registered office according to its Deed

and enforcement of foreign arbitration awards. Unless otherwise

of Incorporation or place of the actual management outside

provided in an international convention to which Bulgaria is a

Republic of Bulgaria. ICAA also applies to domestic arbitration

party, the competent court is the Sofia City Court.

when neither party to the proceedings is a foreign person/entity.
The arbitration is competent to settle civil and/or commercial

Sofia City Court may in some specific cases refuse the recognition

disputes, as well as disputes related to the filling gaps in contracts

and enforcement of the award, e.g. where there was no valid

or their adaptation to newly arisen circumstances. The CPC

arbitration agreement or in the event of a breach of procedural

explicitly excludes from the competence of the arbitration the

rules or the provisions of the arbitration agreement, as well as

disputes having as their subject matter any real rights or

when the recognition or enforcement of the award would be

possession over a real estate, alimony or a right under a labour

contrary to the public order in Bulgaria.

relation.
The fee collected by the Sofia City Court for the recognition and
There are more than a dozen arbitration institutions in Bulgaria at

enforcement of foreign arbitration awards is fixed to BGN 50 (circa

the moment. These include the Marine Court of Arbitration at the

EUR 25).

Bulgarian Marine Chamber, Sofia Court of Arbitration at the
Association for Internal and International Arbitration, Court for

(b) Mediation

Small Civil Disputes at the Bulgarian Association for Civil Society

The Bulgarian Mediation Act8 provides for the mechanism of

and Legal Initiatives, etc. The most famous and reputable among

voluntary and confidential out-of-court resolution of civil and

them are the Court of Arbitration at the Bulgarian Chamber of

commercial, including cross-border disputes with the assistance

Commerce and Industry (hwww.bcci.bg/arbitration/index.html)

of a mediator. The Mediation Act transposes the requirements laid

and the Arbitration Court at the Bulgarian Industrial Association

down in Directive 2008/52/EC of the European Parliament and of

(www.bia-bg.com/arbitration/).

the Council of 21 May 2008 on certain aspects of mediation in
civil and commercial matters.

8

Promulgated in State Gazette, No. 110/2004, last amended in State Gazette, No. 27/2011.
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Bulgaria. Arbitration proceedings in Bulgaria are governed by the
ICAA, the relevant international treaties to which Bulgaria is a
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The Minister of Justice creates and maintains the Uniform Register
of Mediators. Only persons listed in that register can act as
mediators and in doing so they shall comply with the law, good
morals, and the procedural and ethical rules determined in an
ordinance of the Minister of Justice.
Any agreement concerning a legal dispute reached in a mediation
process after the approval by a judge with a regional court in
Bulgaria shall have the effect of and be enforceable as a court-

BG

approved settlement.
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CROATIA
1. LEGAL FRAMEWORK

(c) EU Law
-

Regulation (EU) No. 1219/2012 of 12 December 2012
establishing transitional arrangements for bilateral
investment agreements between Member States and third

1.1 National Laws and Regulations

HR

countries (“Regulation (EU) No. 1219/2012”).

The primary laws and regulations containing provisions applicable

2. INVESTMENTS DISPUTES

in the event of investment disputes in Croatia are:
(a) Civil Procedures Act (“CPA”)1
(b) Act on Resolving Conflict-of-Laws Issues in Legal Transactions
with Foreign Element (“ARCLI”)2

2.1 Investments Protection Treaties

(c) Arbitration Act (“AA”) 3

(a) General

1.2 International Laws, Treaties and Regulations

As of 29 November 2016, Croatia is a party to a total of 58 bilateral

International legal sources governing investment disputes in

treaties on promotion and mutual protection of investments

Croatia are:

(“Treaties”), out of which 23 with other EU Member States, all

(a) Multilateral International Treaties

concluded before Croatia’s accession to EU on 1 July 2013. Most of

(i) 1958 New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards ;

the Treaties stipulate

two separate mechanisms applicable

depending on the type of the dispute, i.e. a dispute between a

4

(ii)1961 European Convention on the International
Commercial Arbitration5 ;

signatory state and an investor (natural person or legal entity) from
the other signatory state and a dispute between the signatory states

(iii)1965 Washington Convention on Settlement of

themselves.

Investment Disputes between States and Nationals of
Other States (“CSID”)6 .

(b) Disputes Between Signatory States and Dispute Resolution
Mechanism

(b) Bilateral International Treaties
-

1

2

3
4
5
6

The mechanisms for investment dispute resolution between the

a total of 58 bilateral treaties on the promotion and mutual

signatory states provided in the applicable Treaties can be initiated

protection of investments entered into by Croatia, out of

only by a signatory state in the event of breach by the other

which 23 with other European Union (“EU”) Member States.

signatory state, i.e. at a governmental level.

In Croatian: Zakon o parničnom postupku, promulgated in Official Gazette, No. 53 of 8 October 1991, in force as of 8 October 1991, as subsequently amended and supplemented, last amendment/supplement promulgated in Official Gazette, No. 89 of 24 July 2014.
In Croatian: Zakon o rješavanju sukoba zakona s propisima drugih zemalja u određenim odnosima, promulgated in Official Gazette, No. 53 of 8 October 1991, last amendments
in Official Gazette, No. 88 of 11 October 2001, in force as of 19 October 2010.
In Croatian: Zakon o arbitraži, promulgated in Official Gazette, No. 88 of 11 October 2001, in force as of 19 October 2010.
In Croatian: Konvencija o priznanju i ovrsi stranih arbitražnih pravorijeka, ratified by Croatia on basis of a Notification on Succession from former Yugoslavia on 8 October 1991.
In Croatian: Europska konvencija o međunarodnoj trgovačkoj arbitraži, ratified by Croatia on basis of a Notification on Succession from former Yugoslavia on 8 October 1991.
In Croatian: Washingtonska konvencija o rješavanju ulagačkih sporova između država i državljana drugih država, promulgated in Official Gazette, International Treaties, No. 2
of 27 January 1998, in force as of 22 October 1998.
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According to dispute resolution provisions from most of the

Treaties also very often include the choice of various

Treaties, the disputes between the signatory states are referred

substantive law, as applicable to dispute resolution between

to an ad-hoc arbitration, in the event the parties fail to reach

signatory states in arbitration. In many of the Treaties, as an

settlement through amicable/diplomatic negotiations. Each of

applicable substantive law for dispute resolution, the signatory

the Treaties provides for the specifics of the arbitration in each

parties have determined the law arising from a separate bilateral

separate case.

treaties concluded between the signatory parties, as well as
universally accepted rules and principles of international law.

Generally, ad-hoc arbitration is initiated pursuant to a request
submitted by any of the signatory parties within a certain time

(c) Disputes Between Signatory State and an Investor from
Other Signatory State

HR

period (e.g. six months) since the beginning of the
amicable/diplomatic negotiations. Ad-hoc arbitration is held

Pursuant to the vast majority of Treaties, before initiating

before three arbitrators. Each party appoints one arbitrator

relevant procedures, the dispute parties (signatory state and an

whereas the third to be appointed by the other two should in

investor from the other signatory state) are obliged to conduct

most cases be a national of a third country with diplomatic

negotiations, in order to reach a settlement of the dispute. As

relations with both signatory states. This third arbitrator is

an alternative, i.e. in the event such negotiations prove to be

usually automatically considered to be the arbitration president.

inefficient, most of the Treaties provide for four general
potential forums for an investment dispute between a foreign

There is often a prescribed time period for the appointment of

investor (natural person or legal entity) from the other signatory

the first two arbitrators by the signatory states (e.g. three

state and the host signatory state, as follows:

months after one signatory state has notified the other

(i)

signatory state of its intention to resolve the dispute before the

(ii) International Centre for Settlement of Investment

arbitration), as well as for the appointment of the third
arbitrator by the other two arbitrators previously appointed by
the signatory states. Some of the Treaties stipulate the third
arbitrator to be appointed by a respected international

ad-hoc arbitration;
Disputes (“ICSID”);

(iii) any

other

arbitrational

institution

(institutional

arbitration);
(iv) the competent national courts/arbitration

institution (e.g. president of the International Court of Justice),
especially in cases when signatory parties do not appoint their

A vast number of Treaties allows different potential

arbitrators, or if the arbitrators appointed by the signatory

combinations of the mentioned forums. It is only in a limited

parties do not appoint a third arbitrator as the arbitration

number of such Treaties that only the jurisdiction of the national

president. Moreover, the Treaties usually prescribe the manner

courts is accepted or wherein it is provided that the disputes

of reaching an arbitration decision by the arbitrators, legal effect

between the signatory state and an investor from another

of such a decision for the signatory parties, as well as methods

signatory state shall be directly referred to ad-hoc arbitration.

for reimbursement of signatory parties’ procedural costs.

Alternatively, under certain Treaties the investor is offered the
possibility to choose, at its sole discretion, the forum to which

For ad-hoc arbitration rules some of the Treaties explicitly refer

disputes shall be referred.

to UNCITRAL Arbitration Rules(www.uncitral.org/pdf/english
/texts/arbitration/arb-rules-2013/UNCITRAL-Arbitration-Rules-

In certain Treaties, the choice of procedure and forum depends

2013-e.pdf), as well as on CSID provisions, provided that both

on the nature of dispute concerned. On that note, many of the

signatory states are at the same time parties of CSID. On the other

Treaties prescribe ad-hoc, ICSID or other institutional

hand, some of the Treaties stipulate that the arbitration procedural

arbitration for disputes concerning nationalisation or

rules are solely and directly determined by the appointed

expropriation of investments/property and especially due

arbitration court.

compensations as well as concerning repatriation (transfer) of
investments income, profit and other related funds.

36

CROATIA

SeeLegal_Dispute&Resolution_2017.qxp_Layout 1 07/02/2018 10:11 Page 37

On the other hand, for all of the remaining disputes which are

Considering the aforementioned, all of the international

not covered in the aforementioned text, such Treaties prescribe

investment treaties entered into by the Member States remain in

jurisdiction of national competent courts .

force and legally binding for its parties, regardless of their possible

Considering the above, an investor who considers to protect its

non-compliance with the Treaty on Functioning of the EU and

rights and interests by initiating an investment dispute against

other EU mandatory rules and regulations.

8

Croatia should in any case asses and thoroughly examine the
provisions of the particular Treaty between its country and Croatia
in order to determine dispute resolution mechanism and available

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

forums for initiation of an investment dispute.
(d) EU Law on Investment Disputes v. the Investment Protection
Since the Treaty of Lisbon entered into force, the legal area of direct

3.1 Referral to the Investment Disputes Without
International Element

foreign investments and its protection became part of the EU

In general, Croatian national courts have jurisdiction for

Treaties

disputes without international element, unless otherwise

this legal area the EU’s exclusive jurisdiction. Consequently, only the

explicitly stipulated by the parties. Investment disputes without

EU is authorized to pass and adopt legally binding instruments in

international element represent investment disputes between

the investment area, including conclusion of the international

a domicile investor (natural person with its residence or

investment treaties with third (non-EU) countries, whilst an

domicile on the Croatian territory, legal entity with its principle

individual Member State is authorized to do so independently only

place of business on the Croatian territory or established on the

if it obtains an explicit EU authorization or for the purpose of EU

Croatian law basis) and the host state (Croatia). In practice, the

rules and regulations implementation.

majority of individual investment contracts concluded between
a domicile investor and the state of Croatia contain provisions

However, the European Commission’s objective is to introduce such

regulating dispute resolution mechanism.9

comprehensive EU investment policy gradually. This means that
nearly 1200 international treaties on the promotion and mutual

3.2 Court Dispute Resolution

protection of investments concluded by the Member States with

(a) Court Types, Hierarchy and Jurisdiction

each other and with third (non-EU) countries are preserved and shall

The Judicial System in the Republic of Croatia consists of the

remain in force and application until replaced by new and more

following judicial bodies: a) regular courts – municipal and

comprehensive EU investment treaties. This transitional period is

county courts, b) specialized courts – commercial courts,

regulated by the Regulation (EU) No. 1219/2012. The

administrative courts, misdemeanour courts, Supreme

aforementioned Regulation addresses the status of the bilateral

Commercial Court of Croatia, Supreme Administrative Court of

investment treaties of the Member States under EU law, and

Croatia and Supreme Misdemeanour Court of Croatia. The

establishes the terms, conditions and procedures under which the

highest court is the Supreme Court of Croatia.

Member States are authorised to amend or conclude bilateral
investment treaties in order to align them with the EU Law.

8

9

For example, in Article 10 of the Treaty entered into between Croatia and Albania it is prescribed that every dispute between signatory party and the investor from the other
signatory party in terms of investment, respectively expropriation or nationalisation of investment, shall be resolved in a settlement through mutual negotiations. In the event
the negotiations regarding settlement prove to be inefficient even after the expiry of a period of 6 (six) months since one of the dispute parties (investor or signatory state)
sought an amicable dispute settlement, the investor is entitled to initiate procedure before the competent national court or before one of the international arbitrational courts.
In the latter case the president of the International Arbitrational Court at the International Chamber of Commerce in Paris shall execute the necessary appointments, and the
appointed arbitrational court shall apply the applicable UNCITRAL Arbitration Rules.
Majority of individual investment contracts prescribe that, before initiating relevant procedures, the dispute parties are obligated to negotiate in order to reach an amicable
resolution of a dispute. In the event such negotiations prove to be inefficient, the parties usually stipulate jurisdiction of a national court competent for the dispute matter. In
practice there is only a minority of individual investment contracts in which the parties envisage the dispute resolution through an arbitration, although such dispute resolution
mechanism may in many cases prove to be more appropriate and efficient for investment disputes than other dispute resolution mechanisms.
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In Croatia, dispute resolution before the courts is generally

property rights, disputes arising from unfair market competition

regulated by the CPA. As a principle, Croatian courts are

etc.). This means that disputes where the investor is a natural

competent for all civil and commercial disputes (including

person shall not fall into the subject matter jurisdiction of

investment disputes) between all parties (natural persons or legal

commercial, but rather the subject matter jurisdiction of the

entities), unless otherwise expressly provided by the law (e.g. if

municipal courts. On that note, some Croatian legal experts

the parties in their agreements explicitly stipulate competence of

consider that all of the investment disputes (regardless whether

other courts, in disputes with international element, in which cases

the investor is a legal or natural person) should fall into

the competent court is determined by special EU and national

commercial courts’ jurisdiction, considering that successful

laws regulating private international law matters, etc.).

resolution of such disputes implies the court possesses knowledge
of certain special expertise related to investments and investment

Since 1 July 2013, when Croatia became the EU Member State, the

process.

HR

relevant EU laws became applicable in Croatia, including Council
Regulation (EC) No. 44/2001 as of 22 December 2000, on

(b) Preliminary Actions, Instances and Remedies

jurisdiction and the recognition and enforcement of judgments in

CPA provides that prior to lodging a lawsuit against the state of

civil and commercial matters, subsequently amended by the

Croatia before the competent national (municipal or commercial)

Regulation (EC) No. 1215/2012 of the European Parliament and

court, the domicile investor (as well as any other natural person

of the Council as of 12 December 2012. In cases where Croatian

or legal entity) is obliged to address a request for amicable dispute

courts are competent to resolve an investment dispute under the

settlement to the competent state attorney's office. Such a

rules of the said Regulation, the provisions of CPA will be applied

request for amicable dispute settlement shall include everything

for the court proceedings.

which must be included in a lawsuit. If the request is not accepted,
or if the competent national state attorney’s office does not reach

The CPA does not contain a specific legal definition of a

its decision within three months of filing the request, the applicant

“commercial dispute” – disputes regulated by the CPA are

may lodge a lawsuit against the state of Croatia. This obligation

generally defined by a broader term of “civil disputes”. This term

also applies in appropriate manner for the state of Croatia, in cases

includes disputes with both a prominent and less prominent

where the state of Croatia intends to initiate a lawsuit against a

commercial character. However, indication of understanding of a

person with a residence or domicile on the Croatian territory.

term “commercial dispute” in the Croatian law can be read from
the rules governing subject matter competence of commercial

Court proceedings in civil disputes before the Croatian courts may

courts in civil disputes from Article 34.b of the CPA.10

develop in three instances – first instance courts (generally
municipal or commercial courts, county courts or the Supreme

From the above list of disputes, it can be seen that the CPA does

Commercial Court of Croatia only when explicitly prescribed by

not consider investment disputes as a separate type of commercial

the law), second (appeal) instance courts (county courts or the

disputes which explicitly fall within the subject matter jurisdiction

Supreme Commercial Court of Croatia) and third (cassation)

of commercial courts (unlike disputes related to intellectual

instance court (the Supreme Court of Croatia).

10

Commercial courts are competent in the first instance for the disputes: (i) between legal entities, in disputes between legal entities and (small businesses), including sole
traders; disputes between (small businesses), including disputes between sole traders if the dispute concerns their business activity, unless an exclusive competence of the
other court is established for such disputes; (ii) arising from the establishment, work and termination of trading companies and the disposal of membership and membership
rights in trading companies; (iii) between members of trading companies themselves and between members of a trading company and the company related to the management
of the company and the performance of the company’s business and rights and obligations of members of the company arising from their position in the company, disputes between the president and members of the management board or supervisory board of the company and the company or its members which arise in relation to their work in the
company or for the company; (iv) regarding the liability of members of a trading company, a member of the management board or supervisory board of a trading company for
the liabilities of the trading company, (v) to which a party is under bankruptcy, unless otherwise prescribed by the laws, (vi) relating to ships and navigation on the sea and
inland waterways and navigational disputes, save for disputes over passenger transport; (vii) relating to airplanes and disputes to which air navigation law applies, apart from
disputes over passenger transport; (viii) related to the protection and use of industrial property, copyright and related rights and other intellectual property rights, for the protection and use of inventions and technical advances and trade name, if this is not regulated differently by the law; (ix) arising from the acts of unfair market competition, monopolistic agreements and disruption of equality on the single market of Croatia; (x) between persons from point (i) where other natural persons or legal entities are also
participating as co-litigants.
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Pursuant to the CPA provisions, a party can lodge a revision (as an

non-monetary claims, and there is no explicit list of preliminary

extraordinary legal remedy) against a second instance judgement

injunctions that may be imposed by the court, so the court may

to the Supreme Court of Croatia, only if a dispute amount of the

impose any injunction by which the purpose to ensure collection

challenged part of judgement exceeds HRK 200,000, and, in

of creditor’s claim is fulfilled.

disputes covered by jurisdiction of the commercial courts, if the
dispute amount of the challenged part of judgement exceeds HRK

The principle prerequisites for imposing temporary injunctions is

500,000. Also, revision is allowed against the second instance

a creditor’s request proving the probability of existence of a claim

judgement reached in an employment related dispute, and in the

and the probability of the existence of a danger that the creditor

event that a second instance court has exceptionally conducted

will be unable to collect its claim without the relevant interim

a hearing prior to reaching a second instance judgement. In other

injunction.

cases, the party may only exceptionally lodge a revision against a
second instance judgement to the Supreme Court of Croatia, if a

On the other hand, the main prerequisite for imposing preliminary
injunctions is the existence of the court’s or other public authority’s
decision, which has still not become enforceable, or a settlement

uniform application of the law and equality of citizens.

concluded before the court or public authority and public notary
document (if the claim determined therein has not become due

(c) Special Procedural Rules

yet. The second prerequisite is (same as with the temporary

CPA also provides for certain special procedural rules for specific

injunctions) a creditor’s evidence on the probability of the

types of litigation proceedings, i.e. proceedings before the

existence of a danger that the creditor will be unable to collect its

commercial courts, small claim disputes and proceedings regarding

claim without such a preliminary injunction.

payment order issuance.11
(e) Procedural Costs and Court Fees
(d) Interim Injunctions for securing a claim

The amount of procedural costs primarily depends on the dispute

Enforcement Act (“EA”)12 provides for a mechanism with a purpose

matter value in the proceedings.

to ensure collection of creditor’s claim from the debtor. Such
mechanism are interim injunctions which the court imposes

Namely, if the parties empower an attorney-at-law to provide

against the debtor’s assets upon creditor’s request. The most used

legal assistance in the procedure before the Croatian national

interim injunctions in practice are preliminary injunctions and

court, the costs for each procedural action will be calculated in

temporary injunctions.

accordance with the Croatian Bar Association’s Tariff, which takes
into account dispute matter values.

The main difference between the

two injunctions is that

preliminary injunctions can be requested only after a relevant first

Secondly, the obligation to bear procedural costs depends mostly

instance procedure has been completed and has resulted in a first

on the scenario of the procedure, i.e. which party achieves success

instance decision in the creditor’s favour and prior to the initiation

in the procedure. A general rule from the CPA is that a party which

of the enforcement procedure, only as security for monetary

has completely lost the case is obliged to pay the costs to the

claims; the court can impose only those preliminary injunctions

opposing party, including potential costs of his or her intervenor.

which are explicitly listed in the EA. On the other hand, temporary

On the other hand, if both parties achieve only partial success in

injunctions can be imposed by the court before, during or after the

the procedure the court is eligible to reach a decision by imposing

relevant procedure, and as long as the claim is not fully collected

each party to bear its own procedural costs.

from the debtor. It may serve as a security for both monetary and

11

12

Depending on type of dispute mentioned under (i) – (iii), the CPA provides different delivery mechanisms, rules on trial preparations, legal remedies, deadlines for performance
of certain procedural actions, etc.
In Croatian: Ovršni zakon, promulgated in Official Gazette, No. 112 of 28 September 2012, in force as of 8 October 2012, as subsequently amended and supplemented, last
amendment/supplement promulgated in Official Gazette, No. 55 of 24 July 2016.
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With the exception of procedural costs, the parties are also obliged

3.3. Alternative Dispute Resolution

to pay the necessary court fees. Court fees amount also depends

(a) Arbitration

on the dispute matter value in the proceedings.

Arbitration proceedings in Croatia are governed by AA and the
relevant international treaties to which Croatia is a party. Also, if

Recognition and Enforcement of Foreign Judgements

a Croatian arbitration institution to which the parties have

The Croatian ARCLI provides for specific rules applicable to the

submitted their dispute has its own rules, these rules shall also

recognition and enforcement of foreign judgments. However,

apply. AA is applicable to domestic arbitration, i.e. arbitration

should the foreign judgment be issued by a court of an EU

proceedings conducted before the arbitral tribunal on the territory

Member State, the provisions of Council Regulation (EC) No

of Croatia, as well as recognition and enforcement of the arbitral

(f)

1215/2012 of the European Parliament and of the Council of 12

awards in Croatia. Pursuant to AA, a dispute with international

December 2012 on jurisdiction and the recognition and

element is a dispute in which at least one of the parties is a natural

enforcement of judgments in civil and commercial matters apply.

person with a residence or habitual residence in the country other
than Croatia or, respectively, a legal entity founded under a foreign

HR

According to the ARCLI, a foreign judgement becomes equal to a

law. According to AA, in disputes with an international element,

judgement of the Croatian court and has legal effect in Croatia,

parties are allowed to agree upon foreign arbitration, except when

only if it has been recognized by the Croatian court. Moreover, a

a special law provides for the exclusive competence of a Croatian

settlement entered into before the foreign court is also considered

court.

as a foreign judgement, as well as a decision of any other authority
which is considered as equal to a judicial decision or settlement

Parties are allowed to agree upon the competence of domestic

in the state where it has been rendered. Foreign judgement shall

arbitration with regard to all freely disposable rights. Arbitral

not be recognized by the Croatian court only in specific cases

awards issued by arbitral tribunal in Croatia are directly

which are explicitly enumerated in ARCLI13.

enforceable, except if the parties have explicitly agreed that the

The same rules and procedural steps apply to the enforcement of

instance.15

award can be challenged before the arbitral court of higher
a foreign judgement. However, in that case, in addition to a
certificate that the judgement is final and binding, according to

Pursuant to AA, the only legal remedy against the arbitral award

the law of the state where it was rendered, the applicant must also

of domestic arbitral tribunals is a lawsuit for annulment of the

submit a certificate that the judgement can be executed in

arbitral award, under the preconditions defined by AA. No other

accordance with the law of the state where it was rendered.14

legal remedies are allowed against an arbitral award.

13

14

15

Croatian court shall not recognize the foreign judgement in the following cases: (i) if the applicant failed to submitted a certificate of the competent foreign court or other authority certifying that the judgement is final and binding according to law of the state where it was rendered; (ii) if under an objection submitted by the person against whom
the decision was rendered the court finds the said person could not take part in the proceedings due to an irregularity; (iii) if the Croatian court or other Croatian authority has
exclusive jurisdiction in that case (except if the judgement was rendered in a matrimonial dispute or if the plaintiff applies for recognition, and the defendant does not make an
objection thereto, as well as in case of a foreign court judgements related to the personal status of a citizen of that state); (iv) if the Croatian court or other Croatian authority
previously rendered a final and binding judgement in the same matter, or if another foreign judgement rendered in the same matter has previously been recognized in Croatia;
(v) if the judgement is contrary to the basic principles of social organisation laid down by the Croatian Constitution (except in case of a foreign court judgements related to the
personal status of a citizen of that state); (vi) if there is no reciprocity (except if the judgement was rendered in a matrimonial dispute, in disputes concerning determination
and contestation of paternity or maternity, if the recognition or execution of a foreign judgement is applied for by a Croatian citizen, as well as in case of a foreign court judgements related to the personal status of a citizen of that state).
In addition, the CPA in its Part IV implements the provisions of Regulation (EC) No. 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the
service in the Member States of judicial and extrajudicial documents in civil or commercial matters, Council Regulation (EC) No. 1206/2001 of 28 May 2001 on cooperation
between the courts of the Member States in the taking of evidence in civil or commercial matters, Regulation (EC) No. 861/2007 of the European and of the Council of 11 July
2007 establishing a European Small Claims Procedure and Regulation (EC) No. 1896/2006 of the European Parliament and of the Council of 12 December 2006 creating a
European order for payment procedure. Furthermore, Regulation (EC) No. 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims is implemented through Part IV of the EA.
With regard to the arbitration expenses, arbitral tribunal shall decide on the procedural expenses which one party should reimburse to another or, respectively borne itself,
only at a party’s request. The tribunal’s decision on procedural expenses is issued at its own discretion, taking into account all relevant circumstances of a particular case,
especially the results of the arbitration proceeding.
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Recognition of a foreign arbitral award is possible in Croatia,

A settlement agreement executed within a mediation proceeding

provided that no reasons stipulated by AA are met, which forbid

is binding on the parties to the settlement agreement. If it

its recognition. However, these reasons are explicitly and clearly

stipulates a specific liability to perform, on which parties may reach

listed in AA and represent very specific events which prevent a

a settlement, and contains the liable party’s authorization for direct

foreign arbitral award from being recognized.

enforcement which enables the other party to directly enforce its

16

claim against the liable party’s property (enforceability clause), a
Despite the fact that arbitration is generally considered to be faster

settlement agreement reached in a mediation proceeding is

and less expensive, arbitration is not popular in Croatia. There are

deemed an enforcement title.

only several arbitration institutions in Croatia, but the most
popular and reputable arbitration institution in Croatia is the

The court will reject the enforcement of the settlement agreement

Permanent Arbitral Court established at the Croatian Chamber of

if:

Commerce, situated in Zagreb (www.hgk.hr/stalno-arbitrazno-

(i)

sudiste-pri-hgk/o-sudistu), with a long tradition of settling the

(ii) it is contrary to public order; or

commercial disputes with and without an international element.17

(iii) the subject matter thereof is unenforceable or impossible to

its execution is not permitted;

HR

enforce.
(b) Mediation
Mediation in Croatia is governed by the Mediation Act (“MA”)18 ,

The parties may agree that the settlement agreement be

which regulates mediation in civil, commercial, labour and other

formulated as a notary deed, court settlement or an arbitration

disputes regarding the rights that parties are free to dispose of, and

award.

irrespective of whether a judicial, arbitration or other proceeding
is pending regarding the subject matter of mediation. The
provisions of MA also apply accordingly to mediation in other
types of dispute, if this is commensurate to the nature of the legal
relationship from which the dispute arises, provided that no special
regulations to the contrary apply. The provisions of MA shall also
apply accordingly to mediations in which one of the parties has a
residence or habitual residence or principal place of business
outside Croatia.

16

17

18

A court decision shall be recognized unless the court, acting on appeal filed by the counterparty, establishes the existence of any of the grounds expressly stated as grounds for
setting aside the arbitral award, if it finds out that the award has not yet become binding on the parties, or has been set aside or suspended by the court of the country in which,
or under the law of which, that award was made. Furthermore, the recognition and enforcement of a foreign award shall be refused if the court finds that (a) the subject-matter
of the dispute is not capable of settlement by arbitration under the law of the Republic of Croatia, or (b) the recognition or enforcement of the award would be contrary to the
public policy of the Republic of Croatia.
The procedural rules of the arbitration proceedings before the Permanent Arbitral Court are regulated by the Rules of the Arbitration before the Permanent Arbitral Court of
the Croatian Chamber of Commerce, commonly known as the “Zagreb Rules”. However, the parties are allowed to exempt the applicability of most provisions of the Zagreb
Rules.
In Croatian: Zakon o mirenju, promulgated in Official Gazette, No. 18/11 of 9 February 2011, in force as of 17 February 2011.
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GREECE

1. LEGAL FRAMEWORK

(c) EU Law
-

Regulation (EU) No. 1219/2012 of 12 December 2012
establishing transitional arrangements for bilateral
investment agreements between Member States and third

1.1 National Laws and Regulations

countries (“Regulation (EU) No. 1219/2012”).

The primary laws and regulations containing provisions applicable

2. INVESTMENTS DISPUTES

in the event of investment disputes in Greece are:
(a) Greek Code of Civil Procedure (“GCCP”)1;

GR

(b) Greek Civil Code (“GCC”)2;
(c) Law 2735/1999 on International commercial arbitration3;

2.1 Investments Protection Treaties

(d) Law 3898/2010 on Mediation4.

(a) General

1.2 International Laws, Treaties and Regulations

Greece is a party to a total of 46 bilateral treaties5 on the

International legal sources governing investment disputes in

promotion and mutual protection of investments, (“Treaties”),

Greece are:

of which 13 with other European Union (“EU”) Member States.

(a) Multilateral International Treaties

Most of the Treaties stipulate two separate mechanisms

(i) 1958 New York Convention on Recognition and

applicable depending on the type of the dispute, i.e. a dispute
between a signatory state and an investor (natural person or

Enforcement of Foreign Arbitral Awards;
(ii) 1961 European Convention on the International

legal entity) from the other signatory state and a dispute
between the signatory states themselves.

Commercial Arbitration;
(iii) 965 Washington Convention on Settlement of
Investment Disputes between States and Nationals of

(b) Disputes Between Signatory States

Other States (“CSID”).

The mechanisms for investment dispute resolution between the
signatory states provided in the applicable Treaties can be

(b) Bilateral International Treaties
-

a total of 46 bilateral treaties on promotion and mutual

initiated only by a signatory state in the event of breach by the

protection of investments entered into by Greece, out of

other signatory state, i.e. at a governmental level.

which 13 with other European Union (“EU”) Member States;
1
2

3

4
5

As amended by Law 4335/2015 to be in effect from 1 January 2016 and further amended by Law 4446/2016.
Presidential Decree 456/1984, as amended by Laws 3853/2010, 4055/2012, 4139/2013, 4182/2013, 4268/2014, and specifically the provisions of articles 4-33 re Private
International Law.
Incorporating the UNCITRAL Model Law in the Greek legal system. Domestic arbitration proceedings are regulated by the provisions of articles 867-903 of the GCCP. The
Greek legal framework is supplemented by numerous international conventions, such as the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York, 1958).
Implementing Directive (EC) 2008/52.
Bilateral treaties have been concluded so far with Albania, Algeria, Argentina, Armenia, Azerbaijan, Bosnia and Herzegovina, Bulgaria, Chile, China, Congo, Croatia, Cuba,
Cyprus, Czech Republic, Egypt, Estonia, Georgia, Germany, Hungary, India, Iran, Jordan, Kazakhstan, Korea, Latvia, Lebanon, Lithuania, Mexico, Moldova, Montenegro, Morocco,
Poland, Romania, Russian Federation, Serbia, Slovakia, Slovenia, South Africa, Syria, Tunisia, Turkey, Ukraine, United Arab Emirates, Uzbekistan, Vietnam.
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According to dispute resolution provisions in most of the

Pursuant to the vast majority of the Bilateral Treaties signed by

Treaties, disputes between the signatory states are referred to

Greece, before initiating relevant proceedings, the counter

an ad-hoc arbitration in the event the parties fail to reach

parties (signatory state and an investor from the other signatory

settlement through amicable/diplomatic negotiations. Each of

state) are obliged to conduct negotiations in order to reach an

the Treaties provides for the prerequisites of the arbitration in

amicable settlement of their dispute.

each separate case.
Should such negotiations prove to be inefficient within the time
Generally, ad-hoc arbitration is initiated pursuant to a request

periods provided for by each Treaty, most of the Treaties provide

submitted by any of the signatory parties within a certain time

for four general potential forums for an investment dispute

period (six months) from the initiation of the aforementioned

between a foreign investor (natural person or legal entity) from

amicable/diplomatic negotiations. Ad-hoc arbitration is held

a signatory state and the host signatory state, as follows:

before three arbitrators. Each party appoints one arbitrator and

(i)

the third arbitrator appointed by the other two arbitrators

(ii) International Centre for Settlement of Investment Disputes

should be a national of a third country with diplomatic relations
with both signatory states. This third arbitrator is usually

GR

automatically considered to be the President of the Arbitral

ad-hoc arbitration 6;
(“ICSID”)7;

(iii) any other arbitrational institution (institutional arbitration,
e.g. International Chamber of Commerce “ICC”);

Tribunal.

(iv) the competent national courts/arbitration

There is often a specific time period for the appointment of the

A vast number of Treaties allow different potential combinations

first two arbitrators by the signatory states (in most cases within

of the mentioned forums. Only a limited number of such

three months following one signatory state’s notifying the other

Treaties accept the jurisdiction of the national courts , or provide

signatory state on its intention to resolve the dispute before the

that the disputes between the signatory state and an investor

arbitration), as well as for the appointment of the third arbitrator

from another signatory state shall be directly referred to ad-hoc

by the other two arbitrators previously appointed by the signatory

arbitration. Under most of the Treaties, the investor is the party

states (in most cases within five months following one signatory

able to choose, at its sole discretion, the forum to which

state’s notifying the other signatory state on its intention to

disputes shall be referred, between those provided for by each

resolve the dispute before the arbitration). Should the signatory

Treaty.

parties not agree or not appoint the arbitrators within the
aforementioned time periods, the treaties stipulate that the third

Considering the above, an investor who is considering seeking

arbitrator be appointed by an international institution (e.g. by the

protection of his/her/its rights and interests by initiating an

President of the International Court of Justice).

investment dispute against Greece should in all cases assess and
thoroughly examine the provisions of the particular Treaty

Moreover, the Treaties usually provide for the applicable law,

between his/her/its country of origin and Greece, in order to

the way of reaching an arbitration decision by the arbitrators,

determine the dispute resolution mechanism and forums

the legal effect of such a decision for the signatory parties, as

available for the initiation of an investment dispute.

well as methods for reimbursement of signatory parties’
procedural costs.

(d) EU Law on Investment Disputes

(c) Disputes Between Signatory State and an Investor from

Following the entry into force of the Treaty of Lisbon, foreign

Other Signatory State

6

7

direct investment is included in the list of matters which fall

Ad-hoc arbitration is designed to solve a single dispute. When Treaties refer the parties to an ad-hoc arbitration, they frequently determine that it shall be conducted in
accordance with the UNCITRAL Arbitration Rules.
ICSID is an autonomous institution closely linked to the World Bank. ICSID was established by the 1965 Washington Convention on the Settlement of Investment Disputes between States and Nationals of Other States. The purpose of the Convention is to stimulate larger flow of private international investment between participating countries.
ICSID procedures are specifically designed for the settlement of disputes between foreign investors and host nations. ICSID is a de-localised system operating independently
and exclusively of domestic legal systems. The role of domestic courts is limited to judicial assistance in recognition of ICSID awards.
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under common commercial policy. In accordance with Article
3(1)(e) of the Treaty on the Functioning of the European Union

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

(‘TFEU’), the European Union has exclusive competence with
respect to common commercial policy. Accordingly, only the
Union may legislate and adopt legally binding acts within that area.
empowered by the Union, in accordance with Article 2(1) TFEU.

3.1 Referral to the Investment Disputes without
International Element

However, the European Commission’s objective is to introduce

without an international element, unless otherwise explicitly

The Member States are able to do so themselves only if so

In general, the Greek national courts have jurisdiction for disputes
such comprehensive EU investment policy gradually. This means

stipulated by the parties. Investment disputes without an

that nearly 1200 international treaties on promotion and mutual

international element are investment disputes between a domicile

protection of investments concluded by the Member States with

investor (natural person with its residence or domicile in the Greek

third (non-EU) countries are preserved and shall remain in force

territory, legal entity with its principle place of business and/or

and application until replaced by new and more comprehensive

registered seat in the Greek territory) and the host state (Greece).

EU investment treaties. This transitional period is regulated by the

In practice, the majority of individual investment contracts

Regulation (EU) No. 1219/2012 establishing transitional

between a domicile investor and the Greek State include provisions

arrangements for bilateral investment agreements between

regulating the dispute resolution mechanism.

Member States and third countries. The Regulation addresses the

3.2 Court Dispute Resolution

under EU law, and establishes the terms, conditions and

i) Overview of court procedure

procedures under which the Member States are authorised to

The procedure before the Greek civil courts is regulated by the

amend or conclude bilateral investment treaties in order to align

GCCP.

GR

status of the bilateral investment treaties of the Member States

them with the EU Law.
The competence of the courts is determined on the basis of two
Last but not least, in August 2014, after two years of negotiations,

elements: local competence and monetary competence. In

the Council and the Parliament adopted Regulation 912/2014

monetary disputes, magistrates’ courts hear claims up to

(Financial Responsibility Regulation/ FRR), which represents a

€20,000, single-member courts hear claims between €20,001

milestone towards demarcating the roles to be assigned to the EU

and €250,000 and multi-member courts hear all claims

and its Member States in ISDS under future EU International

exceeding €250,001.

Investment Agreements. More specifically, the Financial
Responsibility Regulation establishes rules concerning the

Judicial proceedings are formally initiated with the filing of the

apportionment of financial responsibility between the EU and its

claim with the competent court secretariat and service to the

Member States. It provides specific criteria for allocating financial

defendant. Upon filing, the secretariat issues a ‘filing certificate’

responsibility between the EU and its Member States, and it

and determines the date on which the trial will take place. The

identifies in which cases the EU and/ or its Member States can act

defendant is informed about this date through the claim service.

as respondents in Investor-State Dispute Settlements and be liable

The task of egal writ service is appointed to court bailiffs who

to pay damages to investors.

issue and deliver the requisite certificate of service to the
plaintiff, for official court use. Depending on the various types
of proceedings, the parties either have the obligation to file their
pleadings (or briefs) on the date of the trial ‘with the bench’, or
in advance of the trial with the court secretariat. On the date of
the filing of their pleadings, the parties are also responsible for
filing all evidential material that supports their allegations. All
documents adduced with the court must be translated into
Greek by the parties at their own expense. The parties have the
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right to file addenda, a few days later, counter-arguing the

determination of the ‘trial day’ upon filing of the claim. Instead,

allegations of their opponent.

henceforth, all time frames are calculated by reference to the filing
date of the claim. Another major reform is that the new rules also

The GCCP provides for three different types of proceedings:

abolish the oral examination of witnesses on the day of the trial

a)
b)

c)

‘ordinary’ proceedings, which apply to most civil and

and confer absolute discretion on the court as to whether it shall

commercial matters;

proceed with such an examination. Thus, in the exceptional event

‘voluntary’ proceedings, which apply to petitions for probate,

that the court may consider the dispute insufficiently clear to

adoption, concensual marriage dissolution and similar

enable the award of a decision, and considers that special grounds

matters; and

justify the examination of witnesses, it can issue an act summoning

‘special’ proceedings, which apply to interim measure

witnesses to an examination hearing.

petitions, labour and lease disputes, and payment order
proceedings.

The time frames are as follows: following the filing of the claim,

GR

the plaintiff has a deadline of 30 days to serve the claim to the
According to Article 118 of the GCCP, the claim must contain

defendant (60 days if service is to be made abroad). The defendant

reference to (1) the court or judge before which the writ shall be

has a time frame of 100 days to file its pleadings and evidential

heard; (2) the type of the writ (‘lawsuit’, ‘petition’, ‘appeal’,

material with the secretariat (130 days if the defendant resides

‘recourse’, etc.); (3) the full names (or trade names) of all litigant

abroad). Interventions, third-party notices, notices, enjoinments

parties and their addresses, and the tax registration number of the

and counter-lawsuits are submitted and served to all parties within

claimant, (4) the scope of the writ in a clear, unambiguous and

a term of 60 or 90 days (if the defendant is a foreign resident or of

concise manner; and (5) the date and signature of the plaintiff or

an unknown residence) from the filing of the claim, with the

of his representative attorney whenever representation by a lawyer

exception of the intervention following a third-party notice or

is compulsory.

notice submitted and served within a term of 90 days from the
filing of the lawsuit. Thereafter, the parties have a deadline of 15

The burden of proof generally rests with the plaintiff. However, in

days to prepare and file their addendum. The case is then

practice all parties have the burden of proving their own allegations

considered ‘closed’. Following this date, the secretariat appoints

and in convincing the court that the relief sought must – or must

the case to a judge for review and sets a trial date no more than

not – be adjudicated. The means of evidence accepted by the

30 days later. The ‘trial’, however, is just a typical formality in

GCCP include, among others, affidavits, documentary evidence,

the sense that no advocacy takes place, nor are witnesses

witness testimonies, expert opinions and confessions; the first

examined.

three are those most commonly used.
The issuance of the judgment is usually expected within four to
ii) Procedures and time frames

eight months after the hearing. Article 307 of the GCCP provides

As already stated above, the GCCP recognises three main types

that a judge must render a decision within eight months at the

of proceedings. Depending on the type of proceedings and the

latest after the hearing. Upon issuance of the judgment, the

degree of the court before which the proceedings are pending (i.e.,

defeated party has the right to file an appeal. An appeal can be

Court of first instance, Appellate court or Supreme court), the

filed once only and within a deadline of 30 days (or 60 days if

procedures and time frames vary considerably. In this chapter, we

the appellant resides abroad or is of unknown residence),

shall focus on the procedures and time frames applicable to

starting from service of the judgment to the defeated party. If

ordinary proceedings before the first instance courts that will apply

neither of the parties serves the judgment to its adversary, the

as of 1 January 2016, which we view as currently presenting the

deadline for filing an appeal is two years from the publication of

greatest interest.

the judgment. Failing to file an appeal within these deadlines
renders the judgment final and irrevocable.

Ordinary proceedings before the first instance courts
In the context of the intended accelerated process for the

The defeated party has the right to file a cassation appeal

rendering of justice, the new procedural regime abolishes the

against the judgment of the appellate court before the Supreme
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Court of Greece. The deadline for filing a cassation appeal is 30

and expenses which may have arisen within the two years prior

days from service of the judgment under review to the adversary

to the day of the first public auction or the declaration of

(or 60 days if the litigants reside abroad or are of unknown

bankruptcy, are included in the same rank (third place of general

residence). As with appeals, if the judgment under review is not

privileges) as claims of the state arising from value added tax

served by either of the parties, the deadline to file a cassation

(VAT) and any attributable or withholding taxes (together with any

appeal is two years from the publication of the judgment.

increments and interests imposed on such claims), as well as claims
of social security funds, alimony claims in case of the debtor’s death,

Special proceedings

and compensation claims due to disability exceeding 67 per cent

Special proceedings are systemised in three basic categories

which arose up to the day of the first public auction or the

(disputes arising out of family matters, property disputes and

declaration of bankruptcy. Moreover, claims of the state and

payment orders) and the number of the respective provisions is

municipalities arising out of any cause, together with any

radically limited. The third category relates to amendments to

increments and interests imposed on such claims, are ranked fifth.

payment orders, particularly regarding matters pertaining to
their issuance and jurisdictional matters. In this regard,

Additionally, in the event of the concurrence of general and special

impediments on the issuance of a payment order against foreign

privileges (i.e., mortgage or pledge) and non-privileged claims, the

residents or persons of unknown residence, but who have an

percentage of satisfaction of the creditors with general privileges is

appointed agent for service, are lifted.

limited to 25 per cent. On the other hand the percentage of
satisfaction of creditors with special privileges is broadened to 65
per cent. The remaining amount of 10 per cent of the distribution

the payment order with the opposition against compulsory

price of the auction is fortified to the non- privileged creditors. In

enforcement in the same document is provided, in order to

case of concurrence of privileged and non-privileged creditors, an

avoid simultaneous proceedings for the same claim and the

amount of 10 per cent of the distribution price of the auction is

same enforceable title (payment order).

fortified to the latter. In the event of concurrence of claims with
general privileges and non-privileged claims, the percentage of
satisfaction of the former is 70 per cent.

Compulsory enforcement
Important changes have also been made to the GCCP with
regard to compulsory enforcement law. These relate to the

Urgent or interim applications available

limitation of the number of legal recourses which may be

The GCCP also contains a chapter (Fifth Book) on ‘Safety Measures’

exercised during the conduct of compulsory enforcement

(i.e., injunctions). In disputes involving an element of urgency, or to

actions, as well as the limitation of the time required for the

avert an imminent danger, the court can order interim remedies,

completion of the actual materialisation of the enforceable

such as the granting of a guarantee, the inscription of a pre-notation

titles.

of mortgage, the seizure of the defendant’s assets , injunctions (i.e.,
an order to abstain from performing a certain action), the

The application of a system of opposition against compulsory

application for the production of certain documents, etc. The ‘safety

enforcement defaults– if any – in two stages has been selected.

measures application’ is filed with the secretariat of the competent

The first stage takes place before the auction and includes all

single-member court of first instance. Upon filing, a hearing date is

reasons of invalidity. The second stage is after the auction and

set and the writ is served to the defendant for their knowledge and

includes the possibility of exercising opposition against all

to attend the trial and defend the petition. In theory, this procedure

complaints related to possible defaults. The amendments

is considered ‘fast-track’, in the sense that the hearing is scheduled

related to the ranking of creditors at the distribution of the

in a relatively short period of time, the hearing takes place without

auction price and the preferential treatment of the secured in

the presence of a court secretary (therefore no minutes are kept),

rem creditors are also of significant importance. In particular,

and the sole presiding judge issues his or her decision in a shorter

changes regarding the structure of the ranking of creditors with

period of time than required in ordinary proceedings. In practice,

general privileges come into effect. According to the new

however, and particularly in Athens because of the great number

provisions, employee salaries, educator claims and lawyers’ fees

of cases being addressed before the Athens Court of First Instance,
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it may take a petitioner anything between four and 12 months to

under the said Regulation and are regulated by separate legal

achieve the granting of the interim remedy. The main criterion for

instruments. Furthermore, under Regulation (EC) 805/2004,

success in the granting of interim remedies is to demonstrate to

European enforcement orders are directly enforceable in

the court the existence of an element of urgency or of a necessity

Greece. Furthermore, Regulation (EC) 861/2007 establishes a

to avert an imminent danger. Interim measures are temporary by

European small claims procedure. In addition, Council

nature. This means that, at the very latest, 30 days following the

Regulation (EC) 2201/2003 applies to foreign judgments

granting of the remedy the petitioner must file his or her ‘ordinary’

regarding matrimonial matters and matters of parental

lawsuit against the defendant. Failure to do so means that the

responsibility, regulating their enforceability in Greece.

remedy awarded is ex officio withdrawn.

GR

vi) Assistance to foreign courts
iii) Representation in proceedings

According to Council Regulation (EC) 1206/2001 on the taking

In principle, each litigant is obliged to appear before the court

of evidence in civil and commercial matters, the Greek civil

represented by an attorney-at-law. Exceptionally, in interim

courts will provide their assistance to Member State courts in

measure proceedings and in ordinary proceedings regarding small

taking evidence for use in judicial proceedings either

claims (up to €5,000 – Article 466 of the GCCP), the litigant is

commenced or contemplated. Furthermore, Greece is a

allowed to appear before the court without legal representation.

contracting state of the Hague Convention of 1970 on the

Whenever deemed necessary, the court may oblige the litigant to

Taking of Evidence Abroad in Civil or Commercial Matters,

appoint an attorney-at-law to defend his or her case. The presence

according to which a judicial authority of a contracting state

of an attorney is no longer imperative during the signing of certain

(including non-EU states) may, in accordance with the

types of contracts, such as the founding of sociétés anonymes and

provisions of the law of its state, request the competent

donations.

authority of another contracting state, by means of a letter of
request, to obtain evidence or to perform some other judicial

iv) Service out of the jurisdiction

act. The latter does not cover the service of judicial documents,

In most cases, the court serves the claim out of jurisdiction pursuant

the issuance of any process by which judgments or orders are

to one of the international instruments to which Greece is a party.

executed or enforced, or orders for provisional or protective

The EU Service Regulation (Council Regulation No. 1393/2007/EC)

measures. The relevant central authority for Greece is the

applies to the service of judicial and extrajudicial documents in civil

Ministry of Justice, and particularly the Department of

or commercial matters in the EU Member States.

International Judicial Cooperation in Civil Cases.

Greece is also a signatory state of the Hague Convention on the

vii) Access to court files

Service Abroad of Judicial and Extrajudicial Documents in Civil and

Almost all civil hearings are conducted in public; consequently,

Commercial Matters of 15 November 1965, pursuant to which the

all members of the public may obtain information on ongoing

service of legal documents occurs via a central authority appointed

proceedings. However, a member of the public may not obtain

in each Member State. The legality of service is then assessed based

pleadings or evidence in relation to ongoing proceedings unless

on the law of the jurisdiction where service is effected.

he or she demonstrates a specific legitimate interest, namely
that his or her rights or obligations are directly affected by the

v) Enforcement of foreign judgments

outcome of the case.

Greece is party to all EU regulations in the field of ‘judicial
cooperation in civil matters’. A large number of these regulations

viii) Litigation funding

are important for international business transactions.

There are no provisions for the funding of litigation by a

The judgments of EU Member State courts of civil and commercial

disinterested third party. Although the notion of third-party

nature are enforceable in Greece, following their declaration as

funding is not very popular, several insurance companies offer

enforceable under Regulation (EC) 1215/2012. Judgments

legal expenses protection, thus covering the costs of litigation.

regarding social security, arbitration, insolvency proceedings,
inheritance issues and matrimonial property issues do not fall
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3.3. Alternative Dispute Resolution

Disputes under private law can be submitted to mediation provided

Overview of alternatives to litigation

that the parties involved are entitled to freely dispose the object of

The vast majority of cases in Greece are resolved through litigation

the dispute and settle by any means of a compromise. Furthermore,

or out-of-court settlements. A smaller fraction of disputes are

the Greek Law on Mediation implements the EU Directive

resolved through arbitration, while the method of mediation in

2008/52/EC of the European Parliament and the Council and its

commercial law disputes is still not very popular.

scope also explicitly covers all civil and commercial cases in crossborder disputes within the EU except from those rights and

i) Arbitration

obligations which are not at the parties disposal under the relevant

Greek Law provides for two different categories of rules, to apply

applicable law. Mediation Law shall not extend, in particular, to

to domestic and international arbitration respectively. International

revenue, customs or administrative matters or to the liability of the

arbitration proceedings fall within the scope of Law No. 2735/1999

state for acts and omissions in the exercise of State authority (acta
iure imperii).

on international commercial arbitration which incorporated the
UNCITRAL Model Law in the Greek legal system. Domestic
arbitration proceedings are regulated by the provisions of Articles

The Law on Mediation is a very open framework in which the
parties, along with the Mediator, can work together in consultation,

by numerous international conventions, such as the Convention on

on a voluntary basis in an effort to resolve their issues and reserve

the Recognition and Enforcement of Foreign Arbitral Awards (New

their right to put an end to Mediation at any time. There are strict

York, 1958).

provisions only with regard to confidentiality, the prohibition of
keeping records and the restrictions in communicating each party’s

In Greece, there are two major arbitral bodies: the Athens Chamber

information during his/her meetings with them without their

of Commerce and Industry (ACCI) and the Hellenic Chamber of

consent. Procedure is structured in a customary way depending on

Shipping (HCS), both of which have published the relevant rules.

the parties and the needs of the issues to be resolved. (Article 8 of

The latter was established in 1936 and, as its name suggests, carries

Law 3898/2010)

out arbitration relating to shipping disputes.
iii) Other forms of alternative dispute resolution
iii) Mediation

Several other methods of dispute resolution are also recognised

Mediation is not a common form of alternative dispute resolution

such as conciliation, expert resolution and banking ombudsman.

in Greece. Law 3898/2010, which implements Directive (EC)

These methods are not frequently encountered in practice.

2008/52, governs, among other matters, confidentiality issues,
enforcement of agreement procedures and the certification process
for mediators. Mediation can be an option for resolving a wide
range of disputes of a civil or commercial nature, such as marital,
labour or intellectual property disputes. In every court of first
instance there is a list of judges who are appointed for one year to
serve as mediators.
Mediation is a structured process, regardless of how it is named or
referred to, whereby two or more parties to a dispute attempt to
reach a voluntary settlement agreement with a mediator’s
assistance. (Article 4b of Law 3898/2010).
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MONTENEGRO

1. LEGAL FRAMEWORK

(b) Bilateral International Treaties
There is a total of 48 bilateral treaties on the promotion and
mutual protection of investments entered into by Montenegro, of
which 24 is with European Union (“EU”) Member States.

1.1 National Laws and Regulations
The primary laws and regulations containing provisions applicable

2. INVESTMENTS DISPUTES

in the event of investment disputes in Montenegro are:
(a) Civil Procedures Act (“CPA”)1
(b) Private International Law Act (“PILA”)2

ME

2.1 Investments Protection Treaties

(c) Arbitration Act (“AA”)3

(a) General

1.2 International Laws, Treaties and Regulations

By virtue of the Decision on the Proclamation of the

International legal sources governing investment disputes in

Independence of the Republic of Montenegro, Montenegro

Montenegro are:

declared itself bound by bilateral treaties and conventions which

(a) Multilateral International Treaties

the former State Union Serbia and Montenegro (the legal

(i) 1958 New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards4;

successor to the Federal Republic of Yugoslavia), from which
Montenegro seceded in 2006, had concluded or adhered to,

(ii) 1961 European Convention on the International
Commercial Arbitration5;

provided that the treaties are in line with the Montenegro’s legal
framework and regime. No Montenegrin authority, however, has

(iii) 1965 Washington Convention on Settlement of

compiled a comprehensive list of bilateral and international

Investment Disputes between States and Nationals of

treaties and conventions to which Montenegro considers itself

Other States (“ICSID Convention”)6.

bound. It is therefore difficult to establish with certainty a full
account of treaties and conventions to which Montenegro is a

1

2

3
4

5

6

In Montenegrin: Zakon o parničnom postupku, promulgated in Official Gazette, No. 022/04 of 2 April 2004, in force as of 10 July 2004, as subsequently amended and supplemented, last amendment/supplement promulgated in Official Gazette, No. 048/15 of 21 August 2015.
In Montenegrin: Zakon o međunarodnom privatnom pravu, promulgated in Official Gazette, No. 001/14 of 9 January 2014, last amendments in Official Gazette, No. 047/15
of 18 August 2015, in force as of 26 August 2015.
In Montenegrin: Zakon o arbitraži, promulgated in Official Gazette, No. 047/15 of 18 August 2015, in force as of 26 August 2015.
In Montenegrin: Konvencija o priznanju i izvršenju inostranih arbitražnih odluka, ratified by Montenegro on basis of a Decision on the proclamation of the independence of the
Republic of Montenegro promulgated in Official Gazette, No 036/06 on 5 June 2006.
In Montenegrin: Evropska konvencija o međunarodnoj trgovačkoj arbitraži, ratified by Decision on the proclamation of the independence of the Republic of Montenegro
promulgated in Official Gazette, No 036/06 on 5 June 2006.
In Montenegrin: Konvencija o rješavanju investicionih sporova između država i državljana drugih država, promulgated in Official Gazette, International Treaties, No. 004/13 of
20 March 2013, in force as of 28 March 2013.
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party. Assuming that all bilateral treaties on the promotion and

Any investor wishing to engage in an investment dispute against

mutual protection of investments (“BITs”) signed or adhered to

Montenegro should thoroughly examine the provisions of the

by the former State Union Serbia and Montenegro remain

applicable BIT, if any, in order to determine the available dispute

binding on Montenegro, our research shows that Montenegro

resolution options.

is party to 48 BITs, of which 24 with the EU member states.
(d) EU Law on Investment Disputes v. the Investment
(b) Disputes Between Signatory States and Dispute Resolution
Mechanism

Protection Treaties
Not applicable since Montenegro is not a Member State.

According to the dispute resolution provisions of most of the
BITs, in the event the parties fail to reach a settlement through
amicable/diplomatic negotiations, the disputes between the

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

signatory states are referred to an ad-hoc arbitration.
(c) Disputes Between a Signatory State and an Investor from

ME

Another Signatory State

3.2 Court Dispute Resolution

Pursuant to majority of BITs, before initiating arbitration, the

(a) Court Types, Hierarchy and Jurisdiction

parties to a dispute (the host state and an investor from the

The judicial system in Montenegro consists of the following

other signatory state) are obliged to conduct negotiations, in

courts: a) regular courts and higher courts, b) specialized courts

order to reach a settlement. If negotiations fail, most of the BITs

– Commercial Court of Montenegro, Administrative Court,

provide for the possibility to initiate proceedings before one of

Misdemeanour courts, the Appellate Court of Montenegro and

the following potential forums:

the Higher Misdemeanour Court. The highest court is the

(i)

Supreme Court of Montenegro. As investment disputes are

ad-hoc arbitration pursuant to the UNCITRAL Arbitration
Rules;

(ii) ICSID arbitration;

always between legal entities, the relevant court is the
Commercial Court.

(iii) ICC arbitration;
(iv) the competent national courts/arbitration.

(b) Preliminary actions
The CPA does not provide for discovery or any other obligatory

The BIT between Montenegro and Belgium-Luxembourg

pre-trial step. It is therefore up to the parties to evaluate

Economic Union add arbitration before the Arbitration Institute

whether they will be able to prove all the facts relevant to their

of the Stockholm Chamber of Commerce, instead of the

case.

jurisdiction of the national courts of the host state.
(c) Instances and Remedies
The BIT between Germany and Montenegro, originating from

Litigation of commercial disputes in Montenegro develops in

1990, provides for ICSID arbitration only.

two instances, while the third instance is available by virtue of

Certain BITs, such as Bulgaria-Montenegro BIT and China-

before the Commercial Court of Montenegro, while the appeal

Montenegro BIT, provide that disputes concerning expropriation

is heard by the Appellate Court of Montenegro. The Supreme

compensation (and in case of Bulgaria-Montenegro BIT, also

Court of Montenegro decides upon extraordinary legal

disputes concerning profit repatriation) can be, at the option of

remedies.

extraordinary legal remedies. The first-instance takes place

the investor, submitted to ad hoc arbitration, ICSID arbitration
or the national court of the host state, while all other

Pursuant to CPA, a party can request that the Supreme Court of

investment disputes are resolved in the national court of the

Montenegro undertake revision as an extraordinary legal

host state.

remedy of a second instance judgement rendered in a
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Procedural Costs and Court Fees

commercial dispute, if the value of the dispute dealt within the

(f)

challenged part of judgement exceeds EUR 40,000. Revision is

Procedural costs before a Montenegrin court include court fees,

allowed regardless of the value in dispute, if the dispute arises out

attorney's fees and other costs incurred for the proceedings such

of an unconstitutional and illegal decision which places legal

as the costs for expert opinion, travel costs, etc.

entities or individuals into unequal positions on the market or
otherwise distorts the market. Finally, the Supreme Court of

As a matter of principle, the “loser pays” rule applies.

Montenegro may accept to review a case that otherwise does not

Accordingly, the party which is completely unsuccessful with its

qualify for revision, if it determines that the resolution of the

claim is obliged to compensate the opposing party for the costs

disputed legal issue in that case is of importance for legal certainty

of the proceedings, including the costs of intervenor, if any.

or uniform application of the laws.

However, the court may refuse to award the costs of a particular

A party may also avail itself of an extraordinary legal remedy called

necessary. If the party only partially succeeds, the court will

submission, if it considers that the submission was not
reopening of proceedings, in the presence of certain gross

usually order that each party is to bear its own costs or that the

procedural violations or new facts or evidence previously

parties shall bear the costs in proportion to their respective

unavailable to the party.

success.

(d) Special Procedural Rules

Court fees are payable for the statement of claim, appeal,
motion for enforcement, as well as for the court’s decision

disputes, including disputes within the jurisdiction of commercial

rendered pursuant to any of these submissions. The amount of

courts.

the court fees depends on the value of dispute.

(e) Interim injunctions for securing a claim

If a party has been represented by an attorney-at-law, the cost

Interim injunctions can be requested in support of both monetary

of representation is recognized only in the amount set for a

and non-monetary claims, before, during or after the proceedings,

particular procedural action in the Tariff of the Montenegrin Bar

as long as the claim is not fully satisfied by the debtor. There is no

Association. The fees under the Tariff are linked to the value of

exhaustive list of temporary injunctions which may be imposed

dispute.

by court. The court may impose any injunction, in order to secure
satisfaction of the creditor’s claim.

(g) Recognition and Enforcement of Foreign Judgements
Rules applicable to recognition and enforcement of foreign

The prerequisites for imposing a temporary injunction require that

judgments are contained in PILA.

the creditor prove the likelihood of success and a danger that the
debtor will thwart or significantly aggravate the satisfaction of the

A foreign judgement becomes equal to the judgement of a

claim (in the event of of monetary claims, by alienating,

Montenegrin court and can be enforced in Montenegro, only if

concealing, or otherwise dissipating its assets). The latter condition

it is recognized in Montenegro. The same applies to a settlement

does not apply if the creditor can prove that the debtor would

entered into before a foreign court and a decision of any other

suffer only minor damage if an injunction were ordered. The

authority with the status equal to that of a judicial decision in

existence of the danger that the debtor would frustrate the

the state where rendered. Foreign judgement can be refused

enforcement of the claim is presumed, if the claim is to be enforced

recognition in Montenegro only in specific cases explicitly

abroad, if granted on the merits.

enumerated in PILA7.

7

Montenegrin court shall refuse recognition of a foreign judgment in the following cases: (i) if the applicant fails to submit a certificate of the competent foreign court or other
authority certifying that the judgment is final and binding according to the law of the state where it was rendered; (ii) if, upon the objection of the party against whom the judgment was rendered, the court finds that the said party was not able to participate in the proceedings due to an irregularity in the proceedings; (iii) if the dispute is subject to exclusive jurisdiction of Montenegrin court or another Montenegrin authority; (iv) if the foreign court established its jurisdiction on a ground that the laws of Montenegro do not
recognize as a basis for establishing international jurisdiction of the Montenegrin courts; (v) if the Montenegrin court or other Montenegrin authority has already rendered a
final and binding judgment in the same matter, or if another foreign judgment rendered in the same matter has already been recognized in Montenegro; and (vi) if the effect
of the recognition of the judgement would be obvously contrary to the public policy of Montenegro.
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3.3. Alternative Dispute Resolution

In addition, the court may annul the challenged arbitral decision ex

(a) Arbitration

officio, as well as upon the party’s motion, if it determines that:

According to AA, international arbitration is defined narrowly as

i)

arbitration in which at least one of the parties is a natural person
with a residence or habitual residence in the country other than
Montenegro, or a legal entity founded under a foreign law and with

the subject matter of the difference cannot be settled by
arbitration under the laws of Montenegro; and

ii)

the effects of the award are contrary to the public policy of
Montenegro.

its seat in a foreign state. This requires scrutiny when drafting
dispute resolution clauses between two formally Montenegrin

A foreign arbitral award is an award rendered by an arbitral tribunal

entities in relationships with one or more international elements.

with its seat outside Montenegro. The grounds for refusal of

An arbitral award issued by an arbitral tribunal with its seat in

recognition and enforcement of a foreign arbitral award stipulated

Montenegro is directly enforceable in Montenegro, i.e. has the same

in the AA are substantially the same as to those stipulated in the

status as a Montenegrin judgment. The only legal remedy against

New York Convention, except that the AA does not refer to party’s

such an arbitral award is a claim for the annulment of the arbitral

incapacity as a ground for refusal of recognition and enforcement.

award. The arbitration award can be annulled if the plaintiff proves
AA also explicitly allows recognition and enforcement of provisional

that:
i)

ME

ii)

the agreement on arbitration is deemed non-existent or is not

measures rendered by an arbitral tribunal, irrespective of whether

valid under the law to which the parties have subjected it, or

its seat is in Montenegro or abroad. Although arbitration is

under the law of Montenegro, unless the parties have agreed

generally considered to be faster and less expensive, it has no

otherwise;

tradition in Montenegro. There is only one arbitration institution in

the party to the arbitration agreement does not have the

Montenegro, the Arbitral Court established at the Montenegrin

capacity to conclude the arbitration agreement and could not

Chamber of Commerce in December 2015, located in Podgorica

have been a party to the proceedings, or was not properly

(www.privrednakomora.me/arbitrazni-sud)8.

represented;
iii)

iv)

v)

vi)

8

9

the party was not given proper notice of the commencement

(b) Mediation

of arbitration proceedings or was otherwise illegally denied

The Montenegrin Mediation Act (“MA”)9 regulates mediation in all

the right to present its case;

civil law matters, including commercial disputes. The Montenegrin

the award deals with a difference not contemplated by or not

court seized of a commercial claim for specific performance, or of

falling within the terms of the arbitration agreement, or

a civil law claim for specific performance against the state of

contains a decision on a matter beyond the scope of the

Montenegro, is obliged to refer the parties to mediation, unless one

submission to arbitration, provided that, if the decisions on

of them proves that amicable settlement was unsuccessfully

the matters submitted to arbitration can be separated from

attempted prior to the litigation. In other commercial cases,

those not so submitted, only the part of the award which

where the claim is for money, the court may refer the parties to

contains decisions on the matters not submitted to arbitration

mediation at its discretion, but in practice never does so. If the

may be annulled;

parties who have been referred to mediation fail to reach an

the composition of the arbitral authority or the arbitral

agreement within 60 days, the court litigation resumes. A

procedure does not accord with the AA or the agreement of

settlement agreement executed in mediation proceeding is

the parties, and that fact could have had influence on the

binding on the parties and if the judge takes it on the record, it

content of the arbitration award or

is enforceable as a court settlement, unless a special law

the arbitral award does not contain reasoning, or is not signed.

provides otherwise. A court settlement is an enforcement title.

Arbitration organized by the Arbitral Court is regulated by the Rules of the Procedure before the Arbitral Court of the Montenegrin Chamber of Commerce; unless the parties
have stipulated for the application of the UNCITRAL Arbitration Rules or their own rules. However, the Board of the Arbitration Court may refuse to resolve the dispute if the
parties have agreed on the application of the rules that depart from the provisions of the institutional Rules to such an extent that the conduct of the proceedings would be disproportionately more difficult.
In Montenegrin: Zakon o posredovanju, promulgated in Official Gazette, No. 030/15 of 13 May 2005, in force as of 21 May 2005, as subsequently amended and supplemented,
last amendment/supplement promulgated in Official Gazette, No. 029/12 of 6 June 2012.
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REPUBLIC OF MACEDONIA
1. LEGAL FRAMEWORK

(b) Bilateral International Treaties:
A total of 40 bilateral treaties on promotion and mutual
protection of investments entered into by Macedonia, of which
19 with European Union (“EU”) Member States.8

1.1 National Laws and Regulations
The primary laws and regulations containing provisions applicable

2. INVESTMENTS DISPUTES

in the event of investment disputes in Macedonia are:
(a) The Law on Litigation Procedure (“LLP”)1;
(b) The Law on International Private Law (“LIPL”)2;

2.1 Investments Protection Treaties

(c) The law on Mediation (“LM”)3; and
(d) The Law on International Commercial Arbitration (“LICA”) .
4

The primary laws and regulations containing provisions applicable
in the event of investment disputes in Macedonia are:

1.2 International Laws, Treaties and Regulations
International legal sources governing investment disputes in

(a) General

Macedonia are:

Macedonia is a party to a total of 40 bilateral treaties on

(a) Multilateral International Treaties:

promotion and mutual protection of investments (“Treaties”), of
which 19 with EU Member States. The majority of the Treaties
stipulate two separate mechanisms applicable depending on the

Enforcement of Foreign Arbitral Awards ;
5

(ii) 1961 European Convention on the International

type of the dispute, i.e. a dispute between a signatory state and
an investor (natural person or legal entity) from another signatory

Commercial Arbitration ;
6

(iii) 1965 Washington Convention on Settlement of

state and a dispute between the signatory states themselves.

Investment Disputes between States and Nationals of
Other States (“CSID”)7.

1

2

3
4
5

6

7

8

In Macedonian: Закон за парничната постапка, promulgated in Oﬃcial Gazette, No. 79 of 21 September 2005, in force as of 29 September 2005, as subsequently
amended and supplemented, last amendment/supplement promulgated in Oﬃcial Gazette, No. 124 of 23 July 2015.
In Macedonian: Закон за меѓународно приватно право, promulgated in Oﬃcial Gazette, No. 87 of 12 July 2007, in force as of 20 July 2007, as subsequently amended
and supplemented, last amendment/supplement promulgated in Oﬃcial Gazette, No. 156 of 06 December 2010.
In Macedonian: Закон за медијација, promulgated in Oﬃcial Gazette, No. 188 of 31 December 2013, in force as of 01 January 2014.
In Macedonian: Закон за меѓународна трговска арбитража, promulgated in Oﬃcial Gazette, No. 39 of 30 March 2006, in force as of 07April 2006.
In Macedonian: Конвенција за признавање и спроведување на странски арбитражни одлуки, ratiﬁed by Macedonia on basis of a Notiﬁcation on Succession from
former Yugoslavia on 10 March 1994.
In Macedonian: Европска конвенција за меѓународна трговска арбитража, ratiﬁed by Macedonia on basis of a Notiﬁcation on Succession from former Yugoslavia on
10 March 1994.
In Macedonian: Вашингтонска конвенција за решавање на инвестициски спорови меѓу држави и државјани на други држави, of 27 October 1998, in force as of 26
November 1998.
By now, Macedonia has concluded 40 Bilateral Investment Treaties with the following States: Albania, Austria, Azerbaijan, Belarus, Belgium-Luxembourg Economic
Union, Bosnia and Herzegovina, Bulgaria, China, Croatia, Czech Republic, Denmark, Egypt, Finland, France, Germany, Hungary, India, Iran, Italy, Kаzakhstan, Dem.
People’s Rep. of Korea, Kuwait, Lithuania, Malaysia, Montenegro, Morocco, Netherlands, Poland, Qatar, Romania, Russia, Serbia, Slovakia, Slovenia, Spain, Sweden,
Switzerland, Taiwan, Turkey and Ukraine.
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(i) 1958 New York Convention on Recognition and
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(b) Disputes between Signatory States and Dispute Resolution

(c) Disputes between Signatory State and an Investor from other

Mechanism

Signatory State

Each Treaty provides the specifics of the arbitration in each

The treaties provide that the primary instance for resolving legal

separate case.

disputes between the Contracting Party and an investor from the

However, the majority of the treaties provide that disputes

other Contracting Party is through negotiations and consultations,

between Signatory States shall be settled through consultations

as a quick and easy way to reach a settlement and prevent loss

or negotiations. In the event that the dispute cannot be settled

or damage to the investor or his investments. Treaties usually

through consultations or negotiations, the dispute resolution

provide a three or six-month period for negotiation or dispute

provisions in most of the Treaties provide ad-hoc arbitration as a

settling. If such negotiations prove to be inefficient, the Treaties

further way of reconciliation. Ad-hoc arbitration may be used as a

provide general potential forums for an investment dispute

dispute resolution mechanism in the event that the Signatory

between a foreign investor from the other Signatory State and the

States fail to reach a solution through consultations or

host Signatory State, so the investor concerned may submit the

negotiations, upon a request submitted by any of the Signatory

dispute for settlement to:

States. Such Arbitral tribunal shall be constituted for each

(i)

individual case usually within two months from the date of the
receipt of the request for arbitration. The Arbitral tribunal shall be
constituted of three arbitrators who are chosen for that purpose.

The competent courts or administrative tribunals of the host
Signatory State;

(ii) International Centre for Settlement of Investment Disputes
(“ICSID”);

Each Party appoints one arbitrator whereas the third arbitrator is

(iii) A sole Arbitrator or an ad hoc Arbitration tribunal established

appointed by the other two arbitrators and is usually a national of

under the Arbitration Rules of the United Nations

a third country which maintains diplomatic relations with both

Commission on International Trade Law (“UNCITRAL”).

Signatory States. The third arbitrator is usually appointed as
president of the Tribunal.

The Treaties provide the possibility for the concerned investor to
choose, at its own discretion, the forum to which he refers the

If within the period of time specified in each of the Treaties, an

dispute, while certain Treaties provide a number of potential

appointment of the members of the Arbitral tribunal has not been

combinations of these forums. The majority of the Treaties,

made, or if the arbitrators appointed by the Signatory States do

however, provide for a differentiation of the procedure and forum

not appoint the third arbitrator as the arbitration president, the

which can be referred to, depending on the nature of the dispute

treaties generally stipulate that the third arbitrator shall be

itself.

MK

appointed upon a request from each of the Signatory States
addressed to the President of the International Court of Justice,

Most of the mechanisms stipulated in the bilateral Treaties

after which the third arbitrator shall be appointed by the President

concluded between Republic of Macedonia and other Signatory

of the International Court of Justice.

States involve ad-hoc or ICSID arbitration for disputes concerning
nationalisation or expropriation of investments/ property and

The Arbitral tribunal in each separate case determines its own

especially compensation, as well as other cases concerning

procedure rules for the purpose of reaching an arbitration decision,

repatriation (transfer) of investments income, profit and other

usually by a majority of votes, as well as the legal effect of the

related funds, and jurisdiction of national courts in all remaining

decision for the signatory parties which should be final and binding.

cases.

Each separate treaty provides details regarding the procedural rules
and costs. However, the majority of the treaties generally provide

Taking the above into consideration, an investor who considers

for the procedural costs to be borne in equal parts by each of the

protecting the rights and interests by initiating an investment

Signatory States. However, the Arbitration tribunal withholds the

dispute against Macedonia should in all cases assess and

right to direct a higher proportion of the costs to one of the

thoroughly examine the provisions of the particular Treaty

contracting parties, depending on the case. Additionally, the

concluded between the country of origin and Macedonia, in order

majority of the treaties provide for Arbitration rules to be chosen

to determine dispute resolution mechanism and available forums

by the Arbitration tribunal.

for initiation of an investment dispute.
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3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

The specific rules on the international competence of the courts
in Macedonia are contained in the Law on International Private
Law (“LIPL”). According to the provisions of LIPL, the court of
the Republic of Macedonia is competent, if the defendant has a
residence or seat in the Republic of Macedonia. The parties may

3.1 Court Dispute Resolution

agree on the jurisdiction of the Macedonian court, if at least one

(a) Court Types, Hierarchy and Jurisdiction

party is a citizen of the Republic of Macedonia or a legal entity

In Macedonia, the LLP regulates the procedure according to

established in Macedonia. The parties may agree on the

which the court contends and decides disputes relating to basic

jurisdiction of a foreign court, if at least one of them is a foreign

human and citizen’s rights and obligations; personal and family

citizen or a legal entity established abroad and there is no

relations of the citizens, such as the labour, trade, property; and

conflict with the exclusive competence of the Macedonian

other civil disputes (including investment disputes), unless

court.

determined by law that the court shall decide upon such

The LLP does not consider investment disputes as a separate type

disputes according to the rules of another procedure. The

of commercial disputes. However, an indication of understanding

judicial system in the Republic of Macedonia consists of the

of the term “economy dispute” in Macedonian law can be read from

following judicial bodies:

the rules which introduce special claim proceedings applicable to

a) regular courts – basic courts established as courts with basic

economy disputes. The legal definition of “economy dispute”

competence and courts with expanded competence, courts

includes :

of Appeal and the Supreme Court of the Republic of

(i)

A dispute regarding economy relations in which both parties
are legal entities; and

Macedonia, and
b) specialized courts – the Administrative Court and the Higher

(ii) A dispute which relates to to the sale of ships in internal waters,

Administrative Court. According to the Law on Courts9, the

as well as dispute in which the sailing right is applied (sailing

basic courts with expanded competence have jurisdiction to

dispute), except in dispute for passenger transport.

decide on commercial disputes (which include investment
disputes) in which both parties are legal entities or state

(b) Preliminary Actions

bodies, as well as disputes between domestic legal and

Generally, there are no legal requirements to be met prior to filing a

foreign entities that arise from their mutual commercial and

lawsuit. However, in economy disputes for a monetary claim which
value does not exceed MKD 1.000.000 and where a procedure is

trade relations.

initiated by a lawsuit before a court, the parties are obliged, before
filing the lawsuit, to try to resolve the dispute by mediation. When

courts in Macedonia is contained within the same Law (“LLP”).

filing the lawsuit, the plaintiff is obliged to attach written proof

A court in the Republic of Macedonia is competent to hear a

issued by a mediator that the attempt to resolvethe dispute by

dispute with an international element when its competence is

mediation has not succeeded.

explicitly determined by law or by an international agreement.
If the law or the international agreement does not contain an

(c) Instances and Remedies

explicit provision on the competence of a court in the Republic

Court proceedings in civil disputes before the Macedonian courts

of Macedonia for certain types of disputes, a court in the

may develop in three instances: – first instance courts (basic courts

Republic of Macedonia shall be competent to hear that type of

established as courts with basic competence and courts with

dispute when its competence derives from the provisions of the

expanded competence): second (appeal) instance courts (courts of

law regarding the local competence of a court in the Republic

Appeal); and third (cassation) instance court (the Supreme Court of

of Macedonia.

the Republic of Macedonia).

9

In Macedonian: Закон за судовите, promulgated in Oﬃcial Gazette, No. 58 of 11 December 2006.
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The basic regulation on the international competence of the
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Pursuant to LLP provisions, a party can announce a revision (as an

instance decision in favour of the creditor and prior to the initiation

extraordinary legal remedy) against a verdict of second instance

of an enforcement procedure. It is only as security for monetary

within a period of 30 days, after the date of service of a copy of the

claims, and the court can impose only those previous measures

verdict to the Supreme Court of Macedonia, only if the value of the

which are explicitly listed in the LSC. On the other hand, temporary

subject of the case of the abnegated part of the verdict exceeds MKD

measures can be imposed by the court before, during or after a

1.000.000. Also, revision is always allowed in the following disputes:
in support disputes;

(i)

(ii) in disputes on damage compensation for lost support due to
death of the supporter;
(iii) in disputes from labour relations due to employment
termination;

relevant procedure, and as long as the claim has not been fully
collected from the debtor. It may serve as a security for both
monetary and non-monetary claims, and there is no explicit list
of temporary measures which may be imposed by the court. Thus
the court may impose any measure to ensure collection of
creditor’s claim is fulfilled.

(iv) in disputes on royalty protection, except for monetary claims
based thereon;

(e) Recognition and Enforcement of Foreign Judgments

(v) in disputes referring to protection and use of findings and

The question of recognition and enforcement of foreign decisions

technical promotions, samples, models and seals and to the

is regulated in LIPL. The enforcement of a decision of a foreign

right of use of business name or title, as well as monopolistic

court can be executed in the Republic of Macedonia provided that

behavior, except for monetary claims based thereon and

the decision meets the assumptions for recognition prescribed by

(vi) in disputes in which the court of second instance has altered
the verdict of first instance upon an appeal.

law or an international agreement ratified in accordance with the
Constitution of the Republic of Macedonia. A foreign court decision
is equated with the decision of a court of the Republic of

In commercial disputes, the value of the abnegated part of the

Macedonia and has legal effect in the Republic of Macedonia, only

subject of the case of the verdict should exceed MKD 1.500.000,

if recognized by the court of the Republic of Macedonia. Moreover,

in order for the parties to be able to file a revision. In exceptional

a settlement entered into before a foreign court is also considered

circumstances, the court of second instance may allow revision

to be a foreign decision, as well as a decision of any other authority

for the purposes of defining the practice of a legal issue which

which is considered equal to a judicial decision or settlement in

would have been raised with the Supreme Court of the Republic

the state where it has been rendered. Foreign decisions shall not

of Macedonia, if this pertains to a certain material or process legal

be recognized by Macedonian courts only in specific cases

issue important to ensure the single application of the law and

explicitly enumerated in LIPL.11

MK

harmonization of court practice.
For the enforcement of a foreign court decision, in addition to the
(d) Interim Injunctions for Securing Claims

certificate that the decision is final and binding according to the

The Law on Securing Claims (“LSC”)10 provides mechanisms aimed

law of the state where it was rendered, the applicant must also

at securing a creditor’s claim. Such mechanisms are interim

submit a certificate that the judgement can be executed in

injunctions which the court imposes against the debtor’s assets

accordance with the law of the state where it was rendered.

upon a creditor’s request. The most frequently used interim
injunctions in practice are previous measures and temporary

(f)

measures. A general condition that the creditor always has to

The costs of procedure are comprised of the costs incurred during

prove is that his or her claim exists or is likely to come into

the course of the procedure or as a result of it (court fees,

Procedural Costs and Court Fees

existence in the future.

reimbursement of travel expenses, the costs of inspection, the

The main difference between the said two measures is that

costs of providing evidence, etc). They also comprise the fee of

previous measures can be requested only after a relevant first

the attorney-at-law, as well as other persons to whom the law

instance procedure has been completed and has led to a first

recognizes the right to remuneration. Each party previously covers

10

11

In Macedonian: Закон за обезбедување на побарувањата, promulgated in Oﬃcial Gazette, No. 87 of 12 July 2007, in force as of 20 July 2007, as subsequently amended
and supplemented, last amendment/supplement promulgated in Oﬃcial Gazette, No. 31 of 22 February 2016.
From Article 103 to Article 107 of the LIPL.
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the costs being caused by its action. The court shall not act upon

In this case, it should be noted that with the amendments to the

a lawsuit or undertake any other action for which the court fee is

Law on Execution (“LE”) of 2009, notaries have been given

not paid. The general rule is that the party which completely loses

original competence to act upon a creditor’s proposal to bring a

the case shall be obliged to compensate the costs of the opposing

decision allowing execution based on a credible document for

party and its intervenor. If the party partially succeeds in the case,

overdue monetary claims (notary payment order). The debtor in

the court can, considering the success achieved, determine that

these procedures has the right to file an objection within a term of

each party shall cover its own costs or that one party shall

eight days upon the recipient of the decision for payment order). In

reimburse a proportional part of the costs to the other party and

2016 a new LE and new Law on Notary Public (“LNP”) were brought,

the intervenor. Each party shall cover costs when the procedure is

which started to apply from 01 January 2017. The procedural rules

completed with a court settlement, unless otherwise agreed in the

for notary payment order are now prescribed in the LNP.

settlement. The court shall, when deciding which costs shall be
reimbursed to the party, take into consideration only the costs

3.3. Enforcement Procedure

being necessary for the conduct of the litigation. Carefully

If the losing party fails to fulfil his or her obligation in the deadline

assessing all circumstances, the court shall decide which costs

imposed by the court’s decision, the winning party may commence

were necessary, as well as the amount of the costs. The reward and

compulsory enforcement before an enforcement agent. The

other costs of the attorneys-at-law shall be calculated in

compulsory enforcement of a creditor’s claim can be conducted

accordance with the tariff for compensation of the costs for
attorneys at law. Regardless of the outcome of the litigation, the

solely on the basis of an enforceable instrument or an enforceable
title (titulus executionis)13. The subject of execution is part of the

party shall be obliged to compensate the opposing party for the

debtor’s assets. In order to collect a monetary claim of the creditor,

costs caused by its fault or due to an occurrence on its part.

the execution can be carried out with regard to: the debtor’s

3.2. Order for Performance Procedure

or deliver movables or to surrender immovable property; securities

In cases where a claimant disposes with a credible document, the

and company shares; immovable property; and other proprietary

LLP regulates the payment order procedure. The original or a

rights. Enforcement of non-monetary claims, such as actions or

notarized copy shall be attached to the submitted lawsuit. If the

omissions of the defendant can be effected either by means of

petition refers to a monetary claim, and such a claim is proved by

third-party performance (if possible), direct force (e.g., removal of

an authentic document12 attached to the lawsuit in its original or

persons, items, sale by auction) or indirectly by imposing fines and

certified copy, and if the obligation should be fulfilled abroad, the

imprisonment.

movable property; debtor’s monetary claim; claims to surrender

court shall issue an order to the defendant to fulfil the petition

3.4. Alternative Dispute Resolution

In the court payment order, the court states that the defendant is

(a) Arbitration
Arbitration proceedings in Macedonia are governed by the LICA,
the relevant international treaties to which Macedonia is a party
and the rules of the respective arbitration institution, if relevant.
LICA applies to international commercial arbitration, provided that
the place of arbitration is within the territory of the Republic of
Macedonia and that at least one of the parties, at the time of
concluding the arbitration agreement, was a natural person with
permanent residence or stay outside the territory of the Republic

obliged within a period of eight days, (in disputes on bills of
exchange and cheques in a period of three days) after receiving
the court payment order, to fulfill the claim within the lawsuit,
together with the costs calculated by the court or to file an
objection against the court payment order within the same period.
If the court does not adopt the proposal on issuing a court
payment order, it shall continue the procedure upon the lawsuit.

12

The following documents shall be considered authentic:
1) public documents;
2) bills of exchange and cheques with protest and refundable bills if necessary for
establishing a claim;
3) invoices;
4) documents that according to special regulations have the capacity of public
documents.

13

Enforceable titles are:
1) an enforceable court decision and court settlement;
2) an enforceable decision and settlement in an administrative procedure if denominated in fulﬁllment of monetary obligation;
3) enforceable notaries deed;
4) conclusion of the enforcement agent determining the enforcement expenses;
5) a decision which allows execution based on a credible instrument issued by the
notary;
6) other document which as an enforcement title is established by law.
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of Macedonia, or was a legal entity whose head office is not within
the territory of the Republic of Macedonia. International
commercial arbitration, on basis of the agreement between the
parties, shall resolve the disputes concerning the rights that are
freely enjoyed by the parties. According to the LLP, disputes
without an international element on the rights at free disposal of
the parties can be initiated before the permanent arbitration
courts, founded by the chambers of economy and other
organizations anticipated by law, unless the law determines that
certain types of disputes shall be exclusively in the competence of
another court. Pursuant to LLP, the only legal remedy against the
verdict of a domestic arbitration court is a lawsuit for annulment
of the verdict, under the preconditions defined by LLP. No other
legal remedies are allowed against the verdict of a domestic
selected court.
The major and most reputable Macedonian institutional
arbitration is the Permanent Selected Court – Arbitration at the
Economic Chamber of the Republic of Macedonia (“PSCA”)14,
which is a permanent arbitration institution established under the
Law on Chambers of Commerce and the Statute of the Economic
Chamber of Commerce of the Republic of Macedonia. The
Arbitration at the Economic Chamber of the Republic of
Macedonia is competent to resolve disputes regarding the rights
which parties may freely dispose of and with regard to which the
law prescribes no exclusive jurisdiction of the courts of the
Republic of Macedonia, if the parties agree on its competence.
Negotiating the competence of the arbitration shall be done by
written agreement, in the form of an arbitration clause provided
for in the original contract or as a separate agreement which
unambiguously establishes that the jurisdiction to solve particular
dispute will be the Permanent Selected Court – Arbitration at the
Economic Chamber of the Republic of Macedonia in accordance
with the established rules of procedure. In addition, the parties in
the arbitration clause can agree on the composition of the arbitral
tribunal (individual arbitrator or an arbitration panel of three
arbitrators), the language or the place of arbitration. The procedure
before the Permanent Selected Court – Arbitration is governed
primarily by the Rules of the Permanent Selected Court –
Arbitration at the Economic Camber of the Republic of Macedonia.
The arbitral award is final and binding on the parties. The arbitral
award is effective and enforceable. The parties commit to perform
the award without delay, but if not fulfilled voluntarily, it may be
done by way of mandatory enforcement. With regard to the
recognition and enforcement of foreign arbitral awards, the LICA
refers to the international agreements to which Macedonia is a
party. In view of the above mentioned, such awards shall be
14
15

recognised and enforced in compliance with the provisions of the
New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards, in as much as they do not conflict with the
bilateral agreements concluded by Macedonia and which provide
for specific rules for the recognition and enforcement of foreign
arbitral awards.
Mediation
(a)
Mediation in Macedonia is governed by the Law on Mediation
(“LM”) which regulates mediation in disputes where the parties
may have their claims freely at their disposal, unless another law
prescribes the exclusive authority of a court or another body,
whether or not it is conducted before or after the institution of a
court or another procedure. Mediation shall be used particularly
in property, family, labour, trade, consumer, insurance disputes,
disputes in the field of education, environmental protection,
disputes related to discrimination, as well as in other disputes
where the nature of the disputes may help in their resolution. The
provisions of the LM shall also apply to criminal disputes, unless
another law excludes its application.
The mediation procedure shall be conducted on the basis of the
explicit written consent of the parties, except in those disputes
where a special law foresees initiation of a mediation procedure
as a precondition for conducting a court or another procedure.
Such a precondition, as mentioned above, is prescribed in Article
47 of the Law on Amending and Supplementing the Law on
Litigation Procedure of 2015. Namely, in economy disputes for a
monetary claim the value of which does not exceed MKD
1.000.000 and where a procedure is initiated by a lawsuit before
a court, the parties are obliged, before filing the lawsuit, to try to
resolve the dispute by mediation.
The settlement agreement reached in the mediation procedure in
a written form, shall be prepared by the parties in the procedure
or, at their request, shall be prepared by the mediator. It shall be
signed by the parties within a period of three working days after
the day on which the agreement is reached. The contents of the
settlement agreement shall be determined by the parties. If the
mediation procedure is conducted before the initiation of a court
procedure and the parties want to give the settlement agreement
the force of an enforcement document, the contents of the
settlement agreement in written form, signed by the parties, shall
be solemnized by a notary in accordance with the law.
The provisions of the Law on Obligations regulating an out-ofcourt settlement shall apply to the conclusion, the effect and the
termination of the settlement agreement reached in the
mediation procedure.

In Macedonian: Постојан избран суд – Арбитража при Стопанската комора на Република Македонија; http://arbitraza.mchamber.mk/.
In Macedonian: Закон за облигационите односи, promulgated in Oﬃcial Gazette, No. 18 of 05 March 2001, in force as of 13 March 2001, as subsequently amended and
supplemented, last amendment/supplement promulgated in Oﬃcial Gazette, No. 123 of 06 September 2013.
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ROMANIA
1. LEGAL FRAMEWORK

2. INVESTMENTS DISPUTES

1.1 National Laws and Regulations

2.1 Investments Protection Treaties

The primary laws and regulations regarding investment disputes

Romania is a party to more than 60 Bilateral Investments

and disputes resolution are:

Protection Treaties ("Treaties") and all of them explicitly provide

(a) Government Emergency Ordinance 85/2008 regarding
investment stimulation ("GEO85/2008") ;

for a certain dispute resolution mechanism. Currently, Romania
has 61 bilateral investment treaties in force with non-EU Member

1

(b) Government Emergency Ordinance 92/1997 regarding the

States and the list of these may be found in the EU Regulation No.

directs investment stimulation, as amended ("GEO

1219/2012 for the establishment of certain transitory provisions

92/1997”)2;

for the bilateral investment treaties concluded between EU

(c) Civil Procedure Code (”CPC”);

member states and third countries.

1.2 International Laws, Treaties and Regulations

Also, Romania has concluded bilateral investments treaties with

The Bilateral and Multilateral Treaties governing investment

all EU Member States, except for: Estonia, Ireland, Luxembourg

disputes and disputes resolution are:

and Malta.7

(a) 1958 New York Convention

on Recognition

and

(b

The overwhelming majority of the Treaties stipulate

two

Enforcement of Foreign Arbitral Awards ;

separate mechanisms applicable depending on the type and level

1961 European Convention on the International Commercial

of the dispute, namely:

Arbitration4;

(i)

3

(c) 1959 European Convention on Mutual Assistance in Criminal
Matters5;

a dispute between a signatory state and an investor from the
other state;

(ii) a dispute between the signatory states themselves.

Disputes between States and Nationals of Other States ;

Generally, the Bilateral Investments Treaties provide for the
Washington Convention on Settlement of Investment Disputes

6

(e) a number of bilateral treaties (i) on the protection of

between States and Nationals of Other States (” The ICSID

investments (over 60) and (ii) regarding legal assistance

Convention”) option and for ad hoc arbitration under the

(over 25) entered into by Romania.

UNCITRAL Rules. Some Bilateral Investments Treaties provide for
the exhaustion of local remedies.

1
2
3

4
5
6
7

Published in the Official Gazette of Romania, part I, no. 474/27.06.2008.
Published in the Official Gazette of Romania, part I, no. 386/30.12.1997.
The New York Convention entered into force with respect to Romania on 12.12.1961 (Decree No. 186 of 1961
published in the Official Buletin No. 19/24.07.1961).
Romania is not a signatory of the Vienna Convention on the Law of Treaties.
Ratified by Romania in 1998 – Law No. 236/09.12.1998.
The Washington Convention entered into force with respect to Romania on 1975 (Decree No. 62/30.05.1975).
https://icsid.worldbank.org/ICSID/FrontServlet
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For example, the Romania – Turkey Convention provides that
the submission of a dispute to the ICSID may take place at ”any

(ii) jurisdiction of national courts in all remaining cases.

time after the exhaustion of domestic remedies or after the expiry

However, any investor considering the possibilities of protecting

of one year from the date when the dispute has been submitted

its interests in an investment dispute should in all events

to the tribunals of the Contracting Party which is a party to the

thoroughly examine the provisions of the particular Treaty

dispute and there has not been rendered a final award.”

between its country and Romania.

According to most of the Treaties the disputes between the

2.3 Arbitration Ad-hoc

signatory states are referred to ad-hoc arbitration, in the event

As a principle, ad-hoc arbitration stipulated in the Treaties is

that the parties fail to reach settlement through friendly

undertaken by three arbitrators. Each party appoints one

negotiations. Each Treaty provides for the specifics of the

arbitrator, whereas the third is appointed by the other two

arbitration in each separate case. However, this particular

should in most cases be national of a third country with

mechanism concerns only disputes between the states and it

diplomatic relations with both contracting states. Some of

could be initiated only by a contracting.

the Treaties stipulate the third arbitrator to be appointed
by a respected international institution.

State, in the event of breach by the other, i.e. at a governmental

Many of the Treaties explicitly refer to UNCITRAL Arbitration

level. Nevertheless, it may still be used as an indirect (last)

Rules (www.uncitral.org/entTlish/texts/arbitration/arb-rules.htm).

possibility for the protection of the interest of a particular
investor but only if undertaken by its own state.

2.4 International Centre for Settlement of
Investment Disputes

2.2 Average Dispute Resolution Mechanism

ICSID is an autonomous institution closely linked to the World

Most of the Treaties provide for three potential forums to which

Bank. ICSDD was established by the 1965

Washington

a dispute between a foreign investor and the host-state could

Convention on the Settlement of Investment Disputes

be referred:

between States and Nationals of Other States. The purpose

(a) ad-hoc arbitration;

of the Convention is to stimulate a larger flow of private

(b) International Centre for Settlement of Investment

international investment between participating countries. ICSID

Disputes ("ICSID");
(c) the competent national courts/ arbitration.

procedures are specifically designed for the settlement of
disputes between foreign investors and host nations. ICSID is a
de-localised system operating independently and exclusively

Different Treaties provide for a number of potential

of domestic legal systems.

RO

combinations of these forums. Few of the Treaties admit
only the jurisdiction of the national courts or refer all disputes

The role of domestic courts is limited to judicial assistance in

directly to arbitration ad-hoc. Certain Treaties grant to the

recognition of ICSID awards. Further information on ICSID is

investor the possibility to choose at its own discretion the

available at: www.worldbank.org/icsid/.

forum to which to refer the dispute. The majority of the Treaties,
however, provide for a differentiation of the procedure and
forums disputes should be referred to depending on the nature

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

of the dispute itself.
The most frequently stipulated mechanism involves:
(i)

66

ad-hoc or ICSID arbitration for disputes concerning

3.1 Court Dispute Resolution

the nationalisation or expropriation of investments/

The Romanian Judicial System and the hierarchy of Romanian

property and especially due compensations, as well as

courts include the following types of judicial bodies: regional

concerning repatriation (transfer) of investments income,

courts, district courts, courts of appeal, and topping the

profit and other related funds;

hierarchy is the Supreme Court of Cassation.

ROMANIA
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The resolution of disputes by the courts is generally regulated

issue of incompatibility in order not to interrupt the

by the CPC. According to the CPC, the Romanian courts are

arbitration

exclusively competent to consider all civil, commercial,
administrative/fiscal, labour cases including investment

by

abusive

requests

regarding

the

disqualification;
(vii) more precise regulation of the lapse of the arbitration for
the expiry of the term of the dispute's settlement;

disputes, according to their specific competence.

(viii) express reference to the fundamental principles of the
The Romanian courts are competent to administer justice against
all persons (individuals and legal entities)in Romania, except in
cases of extraterritoriality.

civil hearing also applicable to the arbitration, to the
extent to which they are compatible with it;
(ix) the more precise regulation of the way in which the
arbitral tribunal verifies ex officio its jurisdiction, as well

In Romania, institutional arbitration is attached to organizations

as the proposal that the decision, by which it decides its

of an associative nature of which the most representative is the

lack of jurisdiction, not be subject to any means of appeal,

system of courts of arbitration attached to chambers of

in order to encourage the quick settlement of the dispute;

commerce. The chamber system comprises the territorial

(x) elimination of the requirement that the arbitral award

chambers, the Bucharest Chamber, the National Chamber and

deliberation take place in the presence of all arbitrators.

the bilateral chambers. The CCIR, considered by law to be the
legal successor of the former national chamber, leads the entire

The Romanian CPC provides for specific rules applicable to

commercial arbitration system through the intermediate of the

the recognition and enforcement of foreign judgments, but in

CICA.

the event that the foreign judgment is issued by a court of an
EU Member State, the provisions of Council Regulation (EC)

Since 1 January 2007, when Romania became a Member to the

No.1215/2012 of the European Parliament and of the Council of

European Union, the relevant EU laws are applicable in Romania,

12 December 2012 on the jurisdiction and the recognition and

including Council Regulation (EC) No.1215/2012 of the European

enforcement of judgments in civil and commercial matters will

Parliament and of the Council of 12 December 2012 on

be applied. Both legal instruments have similar provisions.

jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters. In the event that Romanian

In proceedings for the recognition and enforcement of foreign

courts are competent to resolve an investment dispute under

judgments, the court shall not examine the merits of the dispute

the rules of the Regulation, the provisions of CPC will be applied

decided by the foreign court, but only verify meeting of the

for the court proceedings.

following conditions:
(i) that the foreign court had jurisdiction, according to the

The CPC introduces special claim proceedings applicable to

provisions of Romanian law, but not if the nationality of

the settlement of commercial disputes, and the substantiation

the plaintiff, or the registration thereof in the State of the

memorandum listed the following regulations:

court seized, was the only ground for foreign jurisdiction

(i)

over disputes in rem;

the change of the criteria for the delimitation of disputes

(ii) that the defendant was served with a copy of the statement

(ii) reference to patrimonial disputes;

of action, the parties were duly summoned, and the

(iii) disputes in which the parties are public legal entities can

fundamental principles of Romanian law, related to the

be settled by arbitration;

defence of the said parties, have not been Prejudiced.

(iv) definition of a sole court - the tribunal from the arbitration

However the defendant in proceedings for recognition and

place - which has the jurisdiction to Intervene, in order to

enforcement of the foreign judgments may not invoke such

settle

issues related to the organization

and

proceedings of the arbitration;

violations in the event that the said defendant could have
raised them before the foreign court;

(v) elimination of the requirement related to the arbitrators
being Romanian citizens;

(iii) that no effective judgment has already been given by a
Romanian court based on the same facts, involving the

(vi) referral to the courts of general jurisdiction regarding the

same cause of action and between the same parties;
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(iv) that no proceedings based on the same facts, involving the
same cause of action and between the same parties, are

(b) Mediation
Parties in conflict may use the mediation procedure to resolve

brought before a Romanian court earlier than the case

their conflict, either before they take their case to court or based

instituted before the foreign court, in the matter of which

on a contractual obligation. The mediator may help them to

the judgment, whereof the recognition is sought and the

resolve their dispute away from the judicial rules applied by the

enforcement is applied for, has been rendered; and

judge. Law No. 192/2006 regarding the mediation and the

(v) that the recognition or enforcement is not contrary to
Romanian public policy.

mediating profession regulates the different domains where the
mediation procedure is applicable, as article two in this law
provides that parties in conflict can settle any conflicts or

The above-said shall furthermore apply to court settlements, if

disputes arising from civil, family, criminal and other matters

they enjoy equal status as judgments of court in the State in

by mediation. The mediation procedure is based on the

which they are reached.

following principles: neutrality, confidentiality, impartiality and
equality.

3.2. Alternative Dispute Resolutions
(a) Arbitration
Faster and less expensive than compared to court proceedings,
arbitration is the most popular alternative dispute resolution
in Romania. Arbitration proceedings in Romania are governed
by the CICA-CCIR, the leading permanent institution for
arbitration in Romania.
The CICA-CCIR Rules are imposed on parties who agree to
resolve their dispute by arbitration organized by the Court.
However, the parties are free to choose other procedural rules
for their arbitration, subject to the confirmation of the Court
Board and to the acceptance of the arbitral tribunal.
It is of note that the philosophy of the Court Rules is to base
any arbitration before the CICA-CCIR on the exclusive ruling of
this institution, if possible. At the same time conformation with
the lex voluntatis principle: the parties may freely decide which

RO

procedural rules to apply to their arbitration.
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SERBIA

1. LEGAL FRAMEWORK

2. INVESTMENTS DISPUTES

1.1 National Laws and Regulations

2.1 Investments Protection Treaties

The primary laws and regulations containing provisions applicable

(a) General

in the event of investment disputes in Serbia are:

As of 27 December 2016, Serbia has ratified a total of 53 BITs. Four

(a) the Civil Procedure Act (“CPA”) ;

of those are still to be ratified by the counterparties. A number of

(b) the Act on Resolving Conflict-of-Laws Issues in Legal

these BITs were concluded by Serbia and Montenegro ("SCG"),

1

Transactions with Foreign Element (“ARCLI”)2; and

Serbia's legal predecessor which ceased to exist in 2006. As a result

(c) the Arbitration Act (“AA”)3.

of Article 63 of the Constitutional Charter of the then existing
State Association of Serbia and Montenegro, all rights and

1.2 International Treaties

obligations of SCG continue to be binding upon Serbia as a

(a) Multilateral International Treaties

successor state.

(i) 1958 New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards4 ("New York
Convention");
(ii) 1961 European Convention on

(b) Disputes Between Signatory States and Dispute Resolution
Mechanism

International

According to the dispute resolution provisions of most BITs,

Commercial Arbitration ("European Convention");

disputes between the signatory states are referred to an ad-hoc

(iii) Washington Convention on Settlement of Investment

arbitration in the event that the parties fail to reach settlement

Disputes between States and Nationals of Other States

through amicable/diplomatic negotiations.

("ICSID Convention")
(c) Disputes Between Signatory State and an Investor from
Other Signatory State

(b) Bilateral International Treaties
Serbia has ratified a total of 53 bilateral treaties on the promotion

Pursuant to the majority of BITs, before initiating arbitration the

and mutual fostering and protection of investments ("BITs"), of

parties to a dispute (the host state and an investor from the other

which 49 have become applicable to date.

signatory state) are obliged to conduct negotiations, in order to

1

2

3
4

RS

reach a settlement.

In Serbian: Zakon o parničnom postupku, Promulgated in Official Gazette, No. 72 of 28 September 2011 in force as of 1 Feburary 2012, last amendments in Official Gazette,
No. 49 of 5 June 2015, in force as of 13 June 2015.
In Serbian: Zakon o rešavanju sukoba zakona sa propisima drugih zemalja, Promulgated in Official Gazette, No. 43 of 23 July 1982 in force a of 1 January 1983, last amendments
in Official Gazette, No. 46 of 2 June 2006. in force as of 10 June 2006.
In Serbian: Zakon o arbitraži, Promulgated in Official Gazette, No. 46 of 2 June 2006. in force as of 10 June 2006.
In Serbian: Konvencija o priznanju i izvršenju inostranih arbitražnih odluka, ratified by SFRY, legal predecessor of Serbia with the Act of ratification of the New York Convention
on the Recognition and Enforcement of Foreign Arbitral awards, promulgated in Official Gazette, No. 11 of 1 October 1981, in force as of 9 October 1981.
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If negotiations fail, most BITs provide for the possibility to initiate

that stipulates that all disputes between commercial entities

proceedings before one of the following potential forums:

are within the province of commercial courts.

(i)

ad-hoc arbitration pursuant to the UNCITRAL Arbitration
Rules;

(b) Preliminary Actions, Instances and Remedies

(ii) ICSID arbitration;

The CPA used to provide that prior to lodging a lawsuit against

(iii) the competent national courts/arbitration.5

Serbia before the competent national court, the prospective

Some BITs add ICC arbitration into the mix.

plaintiff was obliged to address a request for amicable dispute
settlement to the competent state attorney's office. Such a

The China-Serbia BIT provides that disputes concerning

request for amicable dispute settlement had to include all the

expropriation compensation can be, at the option of the

elements of a lawsuit. With the latest amendments of the CPA

investor, submitted to ad hoc arbitration, ICSID arbitration or

from 2014, this obligation of the plaintiff was removed and now

the national court of the host state, while all other investment

there are no procedural steps or actions to be taken prior to

disputes are to be resolved in the national court of the host

lodging a lawsuit.

state.
An investor wishing to engage in an investment dispute against

The litigation of commercial disputes in Serbia develops in two

Serbia should thoroughly examine the provisions of the

instances, while the third instance is available by virtue of

applicable BIT, if any, in order to determine the available dispute

extraordinary legal remedies. The first-instance takes place

resolution options.

before the competent commercial court, while the appeal is
heard by the Commercial Court of Appeals. The Supreme Court
of Cassation decides upon extraordinary legal remedies.

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

Pursuant to the CPA, a party can request that the Supreme
Court of Cassation undertake the revision, as an extraordinary
legal remedy, of a second instance judgement rendered in a

RS

commercial dispute, if the value of the dispute in the challenged

3.1 Court Dispute Resolution

part of judgement exceeds EUR 100,000. Revision is allowed

(a) Court Types, Hierarchy and Jurisdiction

regardless of the value in dispute, if the appellate court has

The judicial system in the Republic of Serbia consists of the

reversed or annulled the first-instance judgment and decided

following judicial bodies: a) general courts – basic, higher and

on its own. Finally, the Supreme Court of Cassation may accept

appellate courts and the Supreme Court of Cassation b)

to review a case that otherwise does not qualify for revision, if

specialized courts – commercial courts, the Commercial

it determines that the resolution of the disputed legal issue is

Appellate Court, misdemeanour courts, the Misdemeanour

in the public interest, in the interest of the equal treatment of

Appellate Court and the Administrative Court. The highest court

citizens, would contribute to the uniform application of the laws

is the Supreme Court of Cassation. Serbia also has

or if it determines that a new interpretation of the law is

Constitutional Court.

warranted.

Subject-matter jurisdiction is regulated by the Act on the

Furthermore, the state attorney can submit a request for re-

Organization of Courts (“AOC”). The AOC stipulates that

examination of a final judgement which violates law to the

international investment disputes fall within the subject-matter

detriment of public interest.

jurisdiction of commercial courts. Domestic investment
disputes, as well any other commercial disputes also fall within

Finally, a party can submit a request for the reopening of

the subject-matter of commercial courts by virtue of the rule

proceedings for certain gross procedural violations.

5

For example, the BITs with Croatia, Montenegro, United Kingdom and the Belgium-Luxembourg Economic Union, respectively.

72

SERBIA

SeeLegal_Dispute&Resolution_2017.qxp_Layout 1 07/02/2018 10:11 Page 73

(c) Special Procedural Rules

particular procedural action in the Tariff of the Serbian Bar

The CPA provides for special procedural rules for specific types

Association. The fees under the Tariff are linked to the value of

of litigation, including litigation before the commercial courts.

dispute.

(d) Interim Injunctions for securing a claim

(f)

Interim injunctions can be requested in support of both

Rules applicable to the recognition and enforcement of foreign

monetary and non-monetary claims, before, during or after the

judgments are contained in ARCLI. A foreign judgement

proceedings, as long as the claim is not fully satisfied by the

becomes equal to a judgement of the Serbian court and can be

debtor. There is no exhaustive list of temporary injunctions

enforced in Serbia, only if it has been previously recognized by

Recognition and Enforcement of Foreign Judgements

which may be imposed by court. The court may impose any

a Serbian court. The same applies to a settlement entered into

injunction the purpose of which is to secure satisfaction of the

before a foreign court and a decision of any other authority, with

creditor’s claim.

the status equal to that of a judicial decision in the state where

The prerequisites for imposing a temporary injunction are that

it was rendered. Recognition of foreign judgments may be

the creditor proves the likelihood of success and there is a

pursued in separate recognition proceedings or as a preliminary

danger that the debtor will thwart or significantly aggravate the

issue in enforcement proceedings.

satisfaction of the claim (in case of monetary claims, by
alienating, concealing, or otherwise dissipating its assets). The

Foreign judgement can be refused recognition in Serbia only in

latter condition does not apply if the creditor proves that the

the presence of grounds exhaustively enumerated in ARCLI:

debtor would suffer only minor damage if injunction were

(a) the defendant was not able to participate in the

ordered. The existence of the danger that the debtor would

proceedings, particularly if the defendant was not duly

frustrate enforcement of the claim is presumed, if the claim is

served;

to be enforced abroad, if granted on the merits.

(b) Serbian court has exclusive jurisdiction in the relevant

(e) Procedural Costs and Court Fees

(c) if Serbian court or other official body has already passed a

subject-matter;
Procedural costs before a Serbian court include court fees,
attorney's fees and other costs incurred for the proceedings such

decision on the same subject - matter;
(d) the foreign judgment is found by the Serbian court to be
contrary to Serbian public policy; or

as the costs for expert opinion, travel costs, etc.

(e) if Serbian court establishes that there is no reciprocity in
As a matter of principle, the loser-pays rule applies. Accordingly,

judgment recognition and enforcement between Serbian

the party which is completely unsuccessful with its claim is

and the foreign country in which the judgment was rendered.

obliged to compensate the opposing party for the costs of the

Reciprocity is presumed, but the party opposing recognition

proceedings, including the costs of intervener, if any. However,

and enforcement may rebut the presumption.

the court may refuse to award the costs of a particular
submission, if it considers that the submission was not

3.2 Alternative Dispute Resolution
(a) Arbitration
Arbitration proceedings in Serbia are governed by AA and the

parties shall bear the costs in proportion to their respective

relevant international treaties to which Serbia is a party. AA

success.

applies to both domestic and international arbitration.

Court fees are payable for the filing of a statement of claim,

International arbitration is defined in a very broad fashion.

appeal, motion for enforcement, as well as for the court’s

Besides the standard criterion requiring that the respective seats

decision rendered pursuant to any of these submissions. The

of the parties be in different countries, arbitration will be

amount of the court fees depends on the value of dispute.

deemed international, if the underlying agreement is
preponderantly to be performed abroad; if the parties have

If a party has been represented by an attorney-at-law, the cost

stipulated that the seat of arbitration be in a foreign country;

of representation is recognized only in the amount set for a

or even if the parties have explicitly stipulated that the subject-
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matter of the arbitration agreement is related to different

(d) the composition of the arbitral authority or the arbitral

countries. If the arbitration is international, parties can agree to

procedure was not in accordance with the agreement of the

the application of a foreign procedural law to the proceedings,

parties, or, failing such agreement, was not in accordance

even if the seat of arbitration is in Serbia.

with the law of the country where the arbitration took place;
or

Any dispute involving economic rights is arbitrable, unless a

(e) the arbitral award is based on a false witness or expert

specific provision of a law stipulates for exclusive jurisdiction of

testimony, a false document or that the award was rendered

Serbian courts for a particular type of disputes. AA expressly

by criminal offence of arbitrators or parties, provided that is

provides that any individual and company, as well as state, state

a final and binding judgment to that effect. In addition, the

bodies, state institutions and state-owned companies, have
capacity to agree on arbitration.

award can be annulled, if the court finds that:
(f)

the subject matter of the difference is not capable of
settlement by arbitration under the laws of Serbia; or

Arbitral awards rendered in Serbia are directly enforceable, in the
same manner as Serbian judgments. The enforcement of foreign

(g) the effects of the award are contrary to the Serbian public
policy.

arbitral awards is governed by the provisions of the New York
Convention and AA. The provisions of AA in this regard are

There are two arbitration institutions in Serbia offering

mirroring those of the New York Convention.

international arbitration services: the Permanent Arbitration at the

Pursuant to AA, the only legal remedy against an arbitral award

(PACC) and the Belgrade Arbitration Centre (BAC).

Chamber of Commerce and Industry of Serbia Court of Arbitration
rendered in Serbia is annulment, i.e. setting aside. An award
rendered in Serbia can be annulled, if the party dissatisfied with

(b) Mediation

the award proves that:

Mediation in Serbia is regulated by the Mediation Act6 ("MA").

(a)

(b)

the parties to the agreement were, under the law applicable

Mediation in commercial disputes is purely voluntary, i.e. may be

to them, under some incapacity, or the said agreement is not

pursued based on an explicit agreement of the parties to that

valid under the law to which the parties have subjected it or,

effect. Mediation proceedings are deemed to be initiated when

failing any indication thereon, under the law of the country

the parties and the mediator sign a mediation agreement. A

where the award was made;

settlement agreement executed in a mediation process governed

the party against whom the award is invoked was not given

by MA is binding on the parties just like any other contract.

proper notice of the appointment of the arbitrator or of the

However, a settlement agreement reached in mediation

arbitration proceedings or was otherwise unable to present

proceedings is deemed an enforcement title, if it is notarized and

his case;

if it contains the liable party’s authorization for direct enforcement.

(c) the award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration, or it
contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from
those not so submitted, that part of the award which

RS

contains decisions on matters submitted to arbitration may
be recognized and enforced;

6

In Serbian: Zakon o posredovanju u rešavanju sporova, Promulgated in Official Gazette, No. 55 of 23 May 2014. in force as of 1 January 2015.
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SLOVENIA
1. LEGAL FRAMEWORK

(iii) 1965 Washington Convention on Settlement of
Investment Disputes between States and Nationals of
Other States (CSID)6.
(b) Bilateral International Treaties:

1.1 National Laws and Regulations

A total of 36 bilateral treaties on promotion and mutual

The primary laws and regulations containing provisions applicable

protection of investments were en-tered into and ratified by

in the event of investment disputes in Slovenia are:

Slovenia, t of which 14 with other European Union (“EU”)

(a) The Civil Procedure Act (“CPA”)1 Please note that the CPA is

Member States.

currently in the process of being ammended. It is believed

(c) EU Law

that the new proposed CPA will introduce a somewhat changed

Regulation (EU) No. 1219/2012 of 12 December 2012

process, where certain institutes of the common-law process

establishing transitional arrangements for bilateral

will be implemented (such as a preparatory court hearing,

investment agreements between Member States and third

discovery rules, drafting of a plan of the process, etc.);

countries (“Regulation (EU) No. 1219/2012”).

(b) The Private International Law and Procedure Act (“PILPA”) ;
2

2. INVESTMENTS DISPUTES

(c) The Arbitration Act (“AA”)3.

1.2 International Laws, Treaties and Regulations
The international legal sources governing investment disputes in
Slovenia are:

2.1 Investments Protection Treaties

(a) Multilateral International Treaties

(a) General

(i) 1958 New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards4;

bilateral treaties on promotion and mutual protection of

(ii) 1961 European Convention on the International
Commercial Arbitration ;
5

1

2

3
4

5

7

investments (“Treaties”), of which 14 with other EU Member
States. All of the Treaties were concluded before Slovenia’s

In Slovenian: Zakon o pravdnem postopku, Promulgated in Official Gazette, No. 73 of 12 July 2007, last amendments in Official Gazette, No. 48 of 3 July 2015, in force as of
18 July 2015.
In Slovenian: Zakon o mednarodnem zasebnem pravu in postopku, Promulgated in Official Gazette, No. 56 of 13 July 1999, last amendments in Official Gazette, No. 45 of 9
May 2008.
In Slovenian: Zakon o arbitraži, Promulgated in Official Gazette of the Republic of Slovenia, No.45 of 9 May 2008, in force as of 9 August 2008.
In Slovenian: Konvencija o priznanju in izvršitvi tujih arbitražnih odločb, ratified by Slovenia on basis of a Notification on Succession from former Yugoslavia Notified by Slovenia,
Official Gazette, No. 9 of 17 July 1992, in force as of 17 July 1992.
In Slovenian: Evropska konvencija o mednarodni trgovinski arbitraži, ratified by Slovenia on basis of a Notification on Succession from former Yugoslavia, Official Gazette, No.
9 of 17 July 1992, in force as of 17 July 1992.
In Slovenian: Konvencija o reševanju investicijskih sporov med državami in državljani drugih držav, ratified by Slovenia on basis of a Notification on Succession from former Yugoslavia, Official Gazette, No. 15 of 13 November 1992, in force as of 14 November 1992.
By now, Slovenia has concluded 36 Bilateral Investment Treaties with the following States: Albania, Austria, Belgium-Luxembourg Economic Union, Bosnia and Herzegovina,
Bulgaria, China, Croatia, Denmark, Egypt, Finland, France, Germany, Greece, Hungary, Israel, Kuwait, Lithuania, Macedonia, Malta, Moldova, Netherlands, Poland, Portugal,
Romania, Russia, Singapur, Slovakia, Spain, Sweden, Switzerland, Thailand, Turkey, Ukraine, Great Britain and Northern Ireland, Uzbekistan and Federal Republic of Yugoslavia.
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As of 30 November 2016, Slovenia is a party to a total of 367
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accession to EU on 1 May 2004. They all explicitly provide for a

(a) Disputes between Signatory States

certain dispute resolution mechanism, while some of them provide

According to the dispute resolution provisions in most of the

a number of potential options. The types of disputes that can be

Treaties, the disputes between the signatory states are referred to

resolved in arbitration are usually widely defined. The majority of

an ad-hoc arbitration, if the parties fail to reach settlement through

the Treaties stipulate two separate mechanisms applicable

amicable/diplomatic negotiations. Each of the Treaties provides

depending on the parties and type of the dispute. The mechanisms

for the specifics of the arbitration in each separate case. Ad-hoc

vary for (i) disputes between the signatory states themselves and

arbitration can generally be initiated within a certain time period

(i) disputes between a signatory state and eligible investor (natural

(e.g., three -or six- month period) after the beginning of the

person or legal entity) from the other signatory state.

amicable/diplomatic negotiations, but has to be requested by one
of the signatory parties.

(b) Treaties and EU
Following the entry into force of the Treaty of Lisbon in 2009,

Ad-hoc arbitration is held before three arbitrators. Each party

foreign direct investments were included in the list of matters

appoints one arbitrator, whereas the third member of the tribunal

falling under the common commercial policy, which is in the

appointed by the other two, must in most cases be a national of a

exclusive competence of the EU. To regulate this area Regulation

third country with diplomatic relations with both signatory states.

(EU) No. 1219/2012 was adopted at the end of 2012. This

This third arbitrator is usually automatically considered to be the

Regulation governs the status of Treaties in accordance with EU

arbitration president.

law and establishes the conditions and procedures for their
modification and reasoning.

There is also the possibility of establishing ad-hoc procedural rules.
In addition to defining the arbitration forum, Treaties typically set

The Member States are now able to act alone only if so

out a procedure for appointing arbitrators, the law governing

empowered by the EU, in accordance with Article 2 (1) of the

dispute settlement, and the obligation of arbitral states to

Treaty on the Functioning of the European Union. Treaties which

recognize the finality of the award and accept it as binding and

specify and guarantee the conditions of investment are maintained

enforceable.

in force and progressively replaced by investment agreements of
the EU. Member States are required to take the necessary

(b) Disputes between Investors and Signatory State

measures to eliminate incompatibilities with EU law. If a Member

Most treaties primarily provide amicable dispute settling between

State had signed a Treaty between 1 December 2009 and 9

investors and the signatory states concerning the interpretation

January 2013 and wished it to remain in force or to enter into force,

or application of the Treaties. Treaties usually tend to provide a

that Member State had until the by 8 February 2013, to notify

three- or six-month period for negotiation or dispute settlement.

the Commission of such a Treaty. Treaties notified pursuant to

If such negotiations prove to be inefficient, the vast majority of

Article 2 of the Regulation are maintained in force until a Treaty

Treaties allow for a number of potential combinations of the

between the EU and the same third country has entered into force.

following forums:

The Commission must be notified in writing, if a Member State

(i) the competent national court,

intends to enter into negotiations with a third country in order to

(ii) International Centre for Settlement of Investment

amend or conclude a Treaty, in addition, the Commission must
authorise such negotiations.

Disputes (“ICSID”);
(iii) ad hoc arbitration following UNCITRAL rules; or
(iv) any other institutional arbitration (e.g., International

2.2. Average Dispute Resolution Mechanism

chamber of Commerce (“ICC”)).

SI

In order to determine the relevant dispute resolution mechanisms
and available forums for initiation of an investment dispute, an

Treaties in these cases usually do not specify the procedural rules

investor who wishes to protect its rights and interest by initiating

under which the arbitral tribunal conducts the proceedings. Thus

an investment dispute against Slovenia should in all case assess

the rules used by the respective institution are applied. Dispute

and thouroughly examine the provisions of the applicable Treaty

settlement before institutional arbitrations is the more common

between its country and Slovenia.

choice, since the institution’s administrative support facilitates the
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procedure. In certain Treaties, the choice of procedure and forum

3.1. Court Dispute Resolution

depends on the nature of the concerned dispute. Many of the

(a) Court Types, Hierarchy and Jurisdiction

Treaties prescribe ad-hoc, ICSID or other institutional arbitration

In Slovenia the CPA regulates the procedure under which the court

for disputes concerning nationalisation or expropriation of

considers and decides upon disputes arising from personal and

investment and especially due compensation of investment

family relationships, as well as in matters of property and other

income, profit and other related funds. Most Treaties prescribe the

civil law (including commercial) relations of natural and legal

jurisdiction of national competent courts for all the remaining

persons unless any of these disputes are to be resolved under the

disputes which are not covered in the previous sentence. There are

jurisdiction of a specialized court or other authority. The judicial

not many Treaties which only foresee the jurisdiction of national

system in the Republic of Slovenia consists of the following judicial

courts or refer disputes directly to ad-hoc arbitration. Alternatively,

bodies:

under certain Treaties, the investor is offered the possibility to

(i)

regular courts – Local, District, Higher Courts and Supreme
Court,

choose, at its sole discretion, the forum to which disputes shall be

(ii) specialized courts – Labour and Social Courts and the

referred.

Administrative Court.

2.3. Ad-hoc Arbitration
Ad-hoc arbitration is designed to solve a single dispute. When

Slovenian courts are generally competent for all civil and

Treaties refer the parties to an ad-hoc arbitration, they frequently

commercial disputes (including investment disputes) between all

determine that it shall be conducted in accordance with

parties (natural persons or legal entities), unless the parties have

UNCITRAL Arbitration Rules8. The main features of ad-hoc

explicitly stipulated the competence of other courts in contracts

arbitration is that parties have to agree on the entire arbitration,

with an international element, or if the competent courts are

including procedural rules and appoint an arbitrator (they may

determined by special EU and private international laws). The CPA

agree on using ad-hoc arbitration rules which have already been

does not consider investment disputes as a separate type of

formed, for example UNCITRAL). This, however, results in a certain

commercial dispute which explicitly fall within the subject matter

inbalance of positions between the parties, due to their influence.

jurisdiction of the District Courts. After 1 May 2004, when Slovenia
became an EU Member State, the relevant EU regulations have

2.4. International Centre for Settlement of Investment
Disputes (“ICSID”)

applied in Slovenia, including Regulation (EC) No. 1215/20129. The
parties may agree on the jurisdiction of Slovenian courts where at

ICSID is an autonomous international institution in the framework

least one of them is a citizen of Slovenia or a legal person

of the World Bank Group, established by the ICSID Convention,

established in Slovenia. The parties may agree on jurisdiction of a

which was opened for signature on 18 March 1965 and entered

foreign court if:

into force on 14 October 1966. The Republic of Slovenia adopted

(i)

the Act on the confirmation of succession of the ICSID Convention
from the former Yugoslavia in 1992. The ICSID Convention has
been in force for Yugoslavia since 1967, however, it applies to

at least one is a foreign citizen or legal person established
abroad and

(ii) there is no conflict with the exclusive competence of the
Slovenian courts.

Slovenia from 14 November 1992.
(b) Preliminary Actions

3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

Generally, there are no legal requirements to be met prior to
lodging a lawsuit. However, from a practical point of view, the
period before filing a lawsuit may often prove to be a very
important time during a dispute. It is actually the point when
parties, together with their attorneys, should carefully summarise

8
9

http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-2013/UNCITRAL-Arbitration-Rules-2013-e.pdf
Regulation (EC) No. 1215/2012 of the European Parliament and of the Council as of 12 December 2012.
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necessary to prove these facts is at hand. Since the CPA generally

(ii) legal questions upon which there is no Supreme Court case

does not provide for discovery and as such there is no obligatory

law, especially if the respective Higher Court case law is not

10

uniform; and

step which the parties have to comply with prior to bringing an
action, it is the responsibility of the parties to evaluate whether

(iii) legal questions on which the case law of the Supreme Court

they will be able to prove all the facts relevant to their case.

is not uniform. If the dispute value does not exceed EUR
2,000 a revision is not allowed (except in labour and social

(c) Instances and Remedies

disputes).

Court proceedings in civil disputes before the Slovenian courts may
develop in three instances: – first instance (Local or District courts,

(d) Interim Injunctions for Securing Claims

Labour and Social courts and Supreme Court - only when explicitly

The Claim Enforcement and Security Act (“EA”) allows for interim

prescribed by the law); second (appeal) instance courts

injunctions to be issued before, during or after court proceedings

(Administrative Court, Higher Courts and Higher Labour and Social

until the complete execution of a claim. As general condition, the

Court); and third (cassation) instance court (the Supreme Court of

claimant always has to prove that his or her claim exists, or is likely

Slovenia). The District Courts of first instance are generally

to come into existence in the future.

responsible for conflicts of higher values (over EUR 20,000),
commercial disputes11, recognition of foreign judgments, IP

To secure pecuniary claims the court may order an interim

matters, etc.

injunction, if the claimant sufficiently proves the danger that the

The Supreme Court, which is the highest regular court in the

defendant will prevent or hinder the enforcement of the judgment

country, is at the top of the pyramid of the regular and specialized

by alienating, hiding or otherwise disposing of his or her assets.

courts (Slovenia also has a Constitutional Court). The Supreme

However, the danger is deemed sufficiently proven if the judgment

Court has jurisdiction to hear appeals against decisions of Higher

has been in non-EU countries. Possible preliminary injunctions for

Courts (but only on a point of law) and decides in certain

securing monetary claims include freezing of bank accounts,

administrative procedures.

attachment of the defendant’s assets, including real estate, seizure
of the defendant’s salary up to two-thirds, etc. The court may also

Pursuant to the CPA, the parties may lodge a revision (revizija,

order third parties not to pay accounts receivables to the

appeal on a point of law) against a final judgment of a Higher Court

defendant.

within 30 days from the day the judgment is served. In disputes
involving pecuniary claims the revision will be admissible if:

To secure non-monetary claims, interim injunctions may be issued

(i)

either under the precondition described under the second option

the amount in dispute exceeds EUR 40,000; and

(ii) in commercial litigation if the amount in dispute exceeds EUR
200,000. If the amount in dispute does not exceed the
above-mentioned threshholds, the parties within 30 days

above, or if the claimant proves that:
(i)

a danger exists that the enforcement of the judgment would
be impossible or would be much more difficult to achieve;

from the day of service of the judgment may lodge a proposal

(ii) the injunction is required to prevent unnecessary use of force

to the Supreme Court to decide that the revision is

or prevent damage to the claimant that would be very

permissible. In such cases, the Supreme Court will declare the

difficult to reverse; or

revision permissible only if the expected decision refers to a

(iii) the defendant would, upon the issuing of the interim

legal question significant to ensure the legal protection of

injunction (if it would be proven to be unfounded), not suffer

citizens, uniform application of the law or development of

more detrimental consequences than the consequences the

the law through case law.

claimant would suffer if the interim injunction was not

The Supreme Court declares revisions permissible especially in

issued.

SI

cases of:
(i)

legal questions upon which the respective Higher Court
decision deviates from past Supreme Court case law;

10
11

The above-described conditions for the issuance of interim
injunctions are interpreted rather strictly by Slovenian courts.

Although the CPA is in the process of being ammended, which may provide for discovery similar institutes.
The rules of procedure in commercial litigation apply for parties listed in the CPA, from Article 480 to 484.
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(e) Recognition and Enforcement of Foreign Judgments

litigation, for each party to cover its own costs of proceedings. It

The PILPA determines the law to be used for personal, family,

may, considering the circumstances of the case, order one party

social-labour, property and other civil law relations with an

to refund the other party an appropriate amount of costs. If the

international element. A foreign judgment is equated with the

litigation is brought to an end by conclusion of a court settlement,

judgment of a court of the Republic of Slovenia and has the same

each party shall bear its own costs of proceedings, unless

legal effect as a domestic judgment, if recognized by the courts of

otherwise agreed in the settlement.

the Republic of Slovenia. Foreign judgments shall not be
recognized by Slovenian courts only in specific cases explicitly

In deciding which costs are to be refunded to a party, the court

enumerated in the PILPA.12

shall take into account only the expenses indispensable for the

The enforcement of a foreign judgment in Slovenia is subject to a

examination of the relevant circumstances. If a tariff provides an

declaration of enforceability to be issued by the Slovenian courts.

account of the lawyer’s fees or other expenses, such fees and

litigation. Such costs shall be determined following a careful

Foreign judgments will be declared enforceable only if they are

expenses shall be refunded according to the tariff. Irrespective of

enforceable in the state of origin and if reciprocity is ensured by

the outcome of litigation, the party shall refund the opposing party

state treaties or ordinances. Judgments issued within the European

the costs arising due to fault or coincidence on its side.

Union will be enforced as provided by
(i)

Regulation (EU) no 1215/2012 of the European Parliament

3.1. Court Dispute Resolution

and of the Council of 12 December 2012 on jurisdiction and

(a) Payment Orders

the recognition and enforcement of judgments in civil and

CPA regulates the procedure for payment order issuance in cases
where a claimant disposes with a credible document and encloses

commercial matters,
(ii) the Convention on jurisdiction and the enforcement of

the original or a notarized copy to the submitted lawsuit. When a
monetary claim is supported by an authentic document13, the

judgments in civil and commercial matters and
(iii) in cases of enforcement of uncontested claims, also as

original or a certified copy, of which is enclosed with the action,

provided by Regulation EC No. 805/2004 of the European

the court shall order the defendant to satisfy the claim (payment

Parliament. Reciprocity with certain countries outside the

order).

European Union is ensured by bilateral treaties on recognition
and enforcement.

The court will issue a payment order even if the plaintiff has not
applied for it, provided that the conditions exist for the issuance

(f)

thereof. If the value of the dispute does not exceed EUR 2,000, the

Procedural Costs and Court Fees

The costs of proceedings include the expenses incurred during or

court issues a payment order against the defendant even though

due to the litigation (including court’s fees, lawyer’s fees, etc.). Each

the action does not contain an authentic document, but stipulates

party shall advance the payment for costs incurred by procedural

the legal basis and the amount of debt, adducing also the evidence

acts performed or caused to be performed by it. Therefore the

to determine the truth of such stipulations.

claimant is not required to provide security for the defendant’s
costs. However, in its final judgment the court will decide which

Upon issuing a payment order, the court imposes a duty on the

party has to bear the costs of the proceedings.

debtor to satisfy the claim and pay the determined amount of
costs within the term of 8 (eight) days after the day of service of

As a general rule, the party losing the litigation shall refund the

the payment order (in disputes involving bills of exchange or

costs incurred by the winning party. If one party wins the litigation

cheques such term of payment being 3 (three) days), or else file

only in part, the court may decide, with respect to the outcome of

an objection against the payment order within the same period of

11
13

From Article 96 to Article 101 of PILPA.
The rules of procedure in commercial litigation apply for parties listed in the CPA, from Article 480 to 484.
Authentic documents include, but are not be limited to, the following: (i) public documents; (ii) private documents on which the signature of the debtor has been authenticated
by a body authorised for authentication; (iii) bills of exchange or cheques, with the protest and certificate of payment when the latter are required for the origination of the
claim; (iv) certified statements of outstanding debts; (v) invoices; (vi) other writings assuming the character of a public document under special regulations.
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time. If the court dismisses the application for the issuance of a

3.4. Alternative Dispute Resolution

payment order, it shall continue to proceed with the action.

(a) Arbitration
The arbitration law in Slovenia is governed by the AA, based on

(b) Expedited Enforcement Procedure

the UNCITRAL Model Law. The major Slovenian institutional

For cases involving authentic documents, an expedited

arbitration is the Permanent Court of Arbitration (“PCA”)15, which

enforcement procedure is available based on the EA. Enforcement

is an autonomous and independent arbitral institution of the

is allowed directly on the basis of the following authentic

Chamber of Commerce and Industry of Slovenia. The PCA is the

documents:

central arbitral institution in Slovenia which resolves all kinds of

(i)

commercial disputes, both for domestic and international business

invoice,

(ii) bills of exchange or cheques (certain additional conditions
can apply),
(iii) public deed (javna listina),

community, by means of arbitration, conciliation or combined
conciliation- arbitration proceedings. The internal organisation of
the court is regulated by its Rules of Organisation.

(iv) excerpt from books of account certified by the responsible
person,

The proceedings of the PCA are regulated by Rules of Arbitration,

(v) a private deed verified in accordance with the law and a deed

in force as of 1 January 2014. The rules are mainly based on the

which possesses the nature of a public deed pursuant to

UNCITRAL Arbitration Rules of 1976, but also contain some

special provisions. In this procedure no prior lawsuit is

elements of other leading arbitral institutions. The arbitral

required. In practice we see that the debtors file objections

proceedings are regulated according to the generally recognised

to the writs of execution fairly often (there is a relatively low

standards in this field. The rules provide that the principle of

standard for objection grounds) which results in the case

autonomy of the parties regarding procedure will be respected as

being referred to regular civil proceedings.

far as possible while ensuring that the arbitrators have sufficient
power to conduct the proceedings, if the parties cannot agree on

3.3. Enforcement Procedure

procedure or refuse to participate. The parties may also decide to

If a party does not fulfil the judgment voluntarily, the plaintiff may

use the UNCITRAL Arbitration Rules in proceedings before the

commence compulsory enforcement in court. Courts allow

PCA.

enforcement on the basis of an enforceable title14. Enforcement
proceedings may refer to moveables and immoveable property,

An arbitration agreement is defined as the parties’ agreement to

as well as claims against third parties. Therefore, the enforcement

submit solutions of all or specified disputes between the parties

of monetary claims may include the seizure of immoveable

(present or future, in respect of certain contractual or non-

property or moveables owned by the defendant, freezing the

contractual legal relations) to the arbitration. It may be concluded

defendant’s bank accounts, seizure of the defendant’s shares and

as an arbitration clause in an agreement or as an independent

seizure of up to two-thirds of the defendant’s salary. The

agreement. To be enforceable, arbitration agreements must either

enforcement of monetary claims is, in many cases, effected by

be in writing or be entered into by telegrams, telexes, faxes, e-mail

attachment and sale of the seized property in an auction.

messages or other means of communication or data saving,

Subsequently, the auction proceeds are assigned to the judgment

ensuring a record of the arbitration agreement which is achievable

creditors. Enforcement of non-monetary claims, such as actions

and appropriate for later application. Finally, an arbitration

or omissions of the defendant can be effected either by means of

agreement is also validly concluded, if a plaintiff files a complaint
to the arbitration panel and the defendant does not object to the

persons, items, sale by auction) or indirectly by imposing fines and

arbitration’s competence in the response to the complaint at the

imprisonment.

latest .

SI

third-party performance (if possible), direct force (e.g., removal of

14

15

Enforceable titles are: (i) an enforceable judgment and court settlement; (ii) directly enforceable notarial deed; and (iii) other enforceable decision or instrument which the
law or ratified and published international treaty or directly applicable legal act of the European Union in the Republic of Slovenia, determines as an enforceable title.
In Slovenian: Stalna arbitraža pri Gospodarski zbornici Slovenije; http://www.sloarbitration.eu/en
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Any pecuniary claim may be the subject of the arbitration

on the record. During the proceedings, the court shall advise the

agreement. Other claims may be the subject of the arbitration

parties of the possibility of settlement, and shall help them settle

agreement, only if they are capable of settlement.

the matter in dispute. Should the parties’ agree to attempt at ADR,
the court may suspend the proceedings for not more than three

The number of arbitrators shall be set by the parties. In the absence

months. At the end of a successful mediation, the parties may

of relevant rules in the arbitration agreement, the number of

conclude an agreement in the form of a court settlement.

arbitrators shall be three. In the absence of an agreement on
proceedings of appointing the arbitrators:
(i)

Meditation must be offered by the judge or may be proposed by

in the case of a three-member arbitration panel: each party

any party. The consent of both parties is necessary for ADR

shall appoint one arbitrator, and the two arbitrators

proceedings. The parties may not be compelled to participate in

appointed by the parties shall appoint a third arbitrator. If

any ADR process, but their failure to consent may delay

one party does not appoint the arbitrator in 30 days after the

proceedings. If the parties do not ask the Court to direct them to

receipt of a request from the other party to appoint one, or

an alternative dispute resolution procedure, the Court may at any

if the two arbitrators do not appoint the third arbitrator in

stage of the proceedings demand that the parties personally

30 days after their appointment, the missing arbitrator shall

attend an informative hearing regarding mediation (article 18 of

be appointed by the court on any party’s request; or

the on Alternative Dispute Resolution in Judicial Matters Act17).

(ii) in the case of a single arbitrator: if the parties can not find an
agreement on the single arbitrator, one shall be appointed
by the court at any party’s request.
(b) Mediation
The most popular method of alternative dispute resolution
(“ADR”) in Slovenia is mediation, both as part of the court
proceedings and as an out of court settlement method. Mediation
has been offered since 2001 at the District Court of Ljubljana , at
first only in civil matters, since 2002 in family matters, and since
2003 in commercial matters. Mediation is popular because it is
fast, voluntary, confidential, free-of-charge, and in no way affects
the possible subsequent litigation between the parties. The
Mediation in Civil and Commercial Matters Act (“MCCMA”)16 was
adopted in 2008. Its goals are easier access to ADR and
encouragement of ADR through encouraging the use of mediation
and ensuring equilibrium between mediation and court
proceedings. The legal basis for the court’s offer for mediation is,
besides MCCMA, also article 11 of the CPA, which states that the
court shall see that the proceedings are completed without any
unreasonable delay and unnecessary expense, and shall prevent
any abuse of procedural rights by the parties to the litigation.
According to article 271 CPA, during the preparations for the main
hearing the judge may agree for a court settlement to be made

SI

16
17

In Slovenian: Zakon o mediaciji v civilnih in gospodarskih zadevah, Promulgated in Official Gazette, No. 56 of 6 June 2008, in force as of 21 June 2008.
In Slovenian: Akt o alternativnem reševanju sodnih sporov, Promulgated in Official Gazette, No. 97 of 30 November 2009, last amendments in Official Gazette, No. 40 of 30
May 2012, in force as of 31 May 2012.
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TURKEY
1. LEGAL FRAMEWORK

(i)

The European Convention on Information on Foreign Law6,

(ii) The Additional Protocol to the European Convention on
Information on Foreign Law7,
(iii) The Convention on the Service Abroad of Judicial and

1.1 National Laws and Regulations

Extrajudicial Documents in Civil or Commercial Matters8,

In Turkey, investment disputes and dispute resolution are governed

(iv) The Convention on Taking of Evidence Abroad in Civil or
Commercial Matters9,

primarily by the following laws:
(a) The Civil Procedure Law (“CPL”)1,

(v) The European Agreement on the Transmission of Applications

(b) The Execution and Bankruptcy Law (“EBL”)2,

for Legal Aid10

(c) The International Private and Procedure Law (“IPPL”)3,

(vi) The Additional Protocol to the European Agreement on the

(d) The International Arbitration Law (“IAL”)4 and

Transmission of Applications for Legal Aid11,

(e) The Mediation Law for Civil Disputes (“Mediation Law”) .

(vii) The Convention on Civil Procedure12,

5

(viii) The European Convention on International Commercial

1.2 International Treaties

Arbitration13,

The international treaties governing investment disputes and

(ix) The Convention of the Recognition and Enforcement of
Foreign Arbitral Awards (“New York Convention”)14 and

disputes resolution in Turkey include both (a) multilateral treaties

(x) The Convention on the Settlement of Investment Disputes

and (b) bilateral investment treaties.
(a) Multilateral Treaties

between States and Nationals of Other States (“ICSID

Turkey is party to the following multilateral treaties:

Convention”)15.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

In Turkish: Hukuki veya Ticari Konularda Yabancı Memleketlerde Delil Sağlanması
Hakkında Sözleşme, promulgated in the Official Gazette dated 15 June 2004 and
numbered 25493, entered into force on 12 October 2004.
In Turkish: Adli Yardım Taleplerinin İletilmesine İlişkin Avrupa Sözleşmesi, promulgated
in the Official Gazette dated 4 January 1983 and numbered 17918, entered into
force on 23 April 1983.
In Turkish: Adli Yardım Taleplerinin İletilmesine İlişkin Avrupa Sözleşmesine Ek
Protokol, promulgated in the Official Gazette dated 21 December 2004 and
numbered 25677, entered into force on 1 July 2005.
In Turkish: Hukuk Usulüne Dair Sözleşme, promulgated in the Official Gazette dated
23 May 1972 and numbered 14194, entered into force on 11 July 1973.
In Turkish: Milletlerarası Ticari Hakemlik Konusundaki 21 Nisan 1961 Tarihinde
Cenevre’de Yapılan Avrupa Sözleşmesi, promulgated in the Official Gazette dated
23 September 1991 and numbered 21000.
In Turkish: Yabancı Hakem Kararlarının Tanınması ve İcrası Hakkında 10 Haziran 1958
tarihinde New York’ta Yapılan Sözleşme, promulgated in the Official Gazette dated
25 September 1991 and numbered 21002.
In Turkish: Devletler ve Diğer Devletlerin Vatandaşları Arasındaki Yatırım
Uyuşmazlıklarının Çözümlenmesi Hakkında Sözleşme, promulgated in the Official
Gazette dated 6 December 1988 and numbered 20011.
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In Turkish: Hukuk Muhakemeleri Kanunu, promulgated in the Official Gazette dated
4 February 2011 and numbered 27836, entered into force on 1 October 2011.
In Turkish: İcra ve İflas Kanunu, promulgated in the Official Gazette dated 19 June
1932 and numbered 2128, entered into force on 4 September 1932.
In Turkish: Milletlerarası Özel Hukuk ve Usul Hukuku Hakkında Kanun, promulgated
in the Official Gazette dated 12 December 2007 and numbered 26728, entered into
force on 12 December 2007.
In Turkish: Milletlerarası Tahkim Kanunu, promulgated in the Official Gazette dated
5 July 2001 and numbered 24453, entered into force on 5 July 2001.
In Turkish: Hukuk Uyuşmazlıklarında Arabuluculuk Kanunu, promulgated in the
Official Gazette dated 22 June 2012 and numbered 28331, entered into force on
22 June 2013.
In Turkish: Yabancı Hukuk Hakkında Bilgi Edinilmesine Dair Avrupa Sözleşmesi,
promulgated in the Official Gazette dated 26 August 1975 and numbered 15338,
entered into force on 20 March 1976.
In Turkish: Yabancı Hukuk Hakkında Bilgi Edinilmesine Dair Avrupa Sözleşmesine Ek
Protokol, promulgated in the Official Gazette dated 2 October 2004 and numbered
25601, entered into force on 2 March 2005.
In Turkish: Hukuki veya Ticari Konularda Adli ve Gayri Adli Belgelerin Yabancı
Memleketlerde Tebliğine Dair Sözleşme, promulgated in the Official Gazette dated
17 June 1972 and numbered 14218, entered into force on 28 April 1972.
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(b) Bilateral Treaties
Turkey is party to bilateral treaties with several countries, in

refer to the ICSID for resolution of investment disputes. For
example, the BIT between Finland and Turkey stipulates that, “Any

relation to bilateral easement of various matters in both civil as

legal dispute between an investor of one Contracting Party and the

well as criminal procedure. Some of these countries are as follows:

other Contracting Party […] may, at the request of either party to

• United States of America

the dispute, be submitted for settlement either by conciliation or

• Republic of Azerbaijan

arbitration to the International Centre for the Settlement of

• Brazil

Investment Disputes […].”

• United Kingdom
The BITs in the second group provide for alternative courts of

• Italy
• Ukraine

arbitration for resolution of investment disputes. The disputes

• Oman

between the investor of one contracting party and the other

• Jordan

contracting party may be submitted to the ICSID, ICC, SCC and/or
the UNCITRAL rules. For example, the BIT between Turkey and
Greece provides that disputes can be submitted, as the investor may

2. INVESTMENTS DISPUTES

choose, to ICSID, to an ad hoc court of arbitration established under
the Arbitration Rules of Procedure of UNCITRAL or to the ICC.
In the third group of BITs, the treaty does not make reference to

2.1 Investments Protection Treaties

the rules of a court of arbitration, but sets forth the rules of

Turkey is party to the Convention Establishing the Multilateral
Investment Guarantee Agency (“MIGA”)16 and the ICSID

procedure for resolution of investment disputes. For example, the
BIT between Iran and Turkey provides for an ad hoc court of

Convention. MIGA insures cross-border investments made by the

arbitration, and states that the ICC’s president would appoint the

investors in any MIGA member country into a developing member

co-arbitrator or third arbitrator if a party fails to appoint its

country, e.g. Turkey, and the ICSID Convention provides for

arbitrator or the co-arbitrators fail to appoint the third arbitrator,

settlement of disputes between investors and states by

respectively.

conciliation, arbitration or fact-finding.

2.3. Arbitration Ad-hoc
As of 10 January 2017, Turkey is also a party to 76 bilateral

Under BITs, an ad hoc arbitration may be the sole or one of the

investment treaties (“BITs”). All BITs to which Turkey is a party

alternative means of arbitration for resolution of investment

provide for a dispute resolution mechanism for investment

disputes. BITs frequently refer to the Arbitration Rules of Procedure

disputes between the investor of one contracting party and the

of UNCITRAL, if they provide for ad hoc arbitration. The BIT

other contracting party. One exception to this is the BIT between

between Iran and Turkey may serve as an example. Under this BIT,

Turkey and Germany dated 1963, the first BIT signed by Turkey.

ad hoc arbitration is the sole method for resolution of investment

This BIT provides for a dispute resolution mechanism for disputes

disputes and the UNCITRAL rules will apply to this ad hoc

between the contracting countries concerning the interpretation

arbitration.

and application of the treaty. However, it does not set a dispute
host state. Accordingly, such disputes will be resolved by domestic

2.4. International Centre for Settlement of
Investment Disputes

courts.

Turkey is party to the ICSID Convention, and consents to the

resolution mechanism for disputes between the investors and the

submission of investment disputes to ICSID for settlement by

2.2. Average Dispute Resolution Mechanism

arbitration through the relevant BIT, if applicable.

The dispute resolution mechanisms provided in the BITs may be

TR

categorized under three groups. The BITs in the first group only
16

In Turkish: Çok Taraflı Yatırım Kuruluşu Anlaşması, promulgated in the Official Gazette dated 6 December 1988 and numbered 20011.
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3. NATIONAL COURT/ARBITRATION
PROCEEDINGS

(b) Instances and Remedies
Since very recently, 20 July 2016 to be exact, there has been a
two-tier appeal system in Turkey. Judgments rendered after 20
July 2016 can be appealed before the Regional Appellate Courts,
pursuant to the CPL and then the Court of Appeals, subject to the

3.1. Court Dispute Resolution

requirements stipulated under CPL.

(a) Court Types, Hierarchy and Jurisdiction
The judicial system in Turkey is composed of general civil law

The CPL introduced “Regional Appellate Courts” as superior courts

courts (the Civil Courts of First Instance, Civil Peace Courts,

to the courts of first instance. Under the CPL, a first instance court’s

Commercial Courts, Labour Courts, Family Courts, Execution

(i) final decision; (ii) rejection of a preliminary injunction or a

Courts and Cadastral Courts), criminal courts, administrative and

preliminary attachment; or (iii) (if a preliminary injunction or a

tax courts, military courts and the Constitutional Court. Their

preliminary attachment is accepted by the court) decision

jurisdictions are governed by different laws.

rendered as a result of objections made against acceptance of the

There are three forms of civil courts: Civil Courts of First Instance,

injunction/attachment, are subject to appeal before the Regional

Civil Peace Courts and Commercial Courts. The Civil Courts of First

Appellate Courts. If the subject matter of the dispute is pecuniary

Instance have general jurisdiction over all civil disputes. The Civil

and the claim amount is less than TRY 3,000, the first instance

Courts of First Instance are composed of one judge and unless

court’s decision cannot be appealed.

there is no specific provision appointing other courts, the Civil
Courts of First Instance are authorized to hear all kinds of civil

The Regional Appellate Court’s decision is subject to appeal before

lawsuits.

the Court of Appeals, unless it concerns an issue included in the
types of decisions listed in the CPL as unappealable. Moreover, if

The Civil Peace Courts hear all types of lawsuits that are so

the claim amount of the lawsuit is less than TRY 40,000, the

designated by the CPL and other laws, such as the following:

Regional Appellate Court’s decision will not be subject to appeal.

(i)

disputes arising from lease agreements (with the exception
of eviction lawsuits, which are under the Execution Courts’

(c) Interim Injunctions for Securing Claims

jurisdiction),

There are two types of legal protection under Turkish law for

(ii) elimination of joint ownership and partition lawsuits,

securing the subject matter of the dispute. Article 390 of the CPL

(iii) lawsuits initiated for protection of possession and

provides that a request for both types of these injunctions can be

(iv) lawsuits under the Civil Peace Courts’ jurisdiction as per

made only before the court with jurisdiction to resolve the merits

specific legislation.

of the dispute.
Preliminary injunction

Commercial Courts are a specialized type of Civil Court of First

i.

Instance, which hear commercial disputes. Article 4 of the Turkish

A preliminary injunction is a type of temporary legal protection,

Commercial Code (“TCC”) lists the types of lawsuits which have

applicable where the subject of the dispute is a movable, a

the nature of commercial disputes. According to this article,

property or a right (material value other than money). Preliminary

lawsuits arising from commercial undertakings of both parties and

injunctions can be implemented during or before trial, upon the

without taking into account whether the parties are merchants,

claimant’s request. If a preliminary injunction is awarded before

lawsuits arising from matters set forth in the legislation listed in

the legal proceeding is initiated, the party demanding the

this Article are considered as commercial disputes.

injunction must file its lawsuit / execution proceeding on the
merits of the dispute within two weeks. Failure to file the

As Commercial Courts are a specialized type of Civil Courts of First

substantive lawsuit / execution proceeding will result in the

Instance, if there is no Commercial Court in a particular locality,

preliminary injunction being automatically lifted.

lawsuits which fall within the jurisdiction of the Commercial Courts
are heard by the Civil Courts of First Instance in that locality.

TR
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The court may ask for a security from the party requesting a

judgement is final pursuant to the law of the relevant country. In

preliminary injunction, in order to secure the possible losses that

addition, the following conditions must be fulfilled for the

may occur in the event of an unjust injunction. In practice, courts

enforcement of a foreign court decision:

generally request a security corresponding to 15% of the subject

(i)

there must be a treaty on the reciprocal enforcement of

the preliminary injunction will remain in force until the court’s

judgements between Turkey and the state where the foreign
court judgement is obtained or a de facto practice or a

judgment on the merits becomes final.

provision of law which enables the enforcement of a Turkish

matter of the dispute. If the above proceedings are duly conducted,

court decision in the relevant state;
ii.

Preliminary attachment

(ii) the matter of the dispute must not be within the exclusive

If the claim in question is monetary, a preliminary attachment can
be implemented for securing the collection of this amount at the

jurisdiction of Turkish courts;
(iii) the judgment must not be expressly contrary to public
policy; and

end of the adjudication. A preliminary attachment can be
awarded, if the debt subject to the claim is due, or certain

(iv) the proceedings must have been duly notified to the party
against whom enforcement is being sought as per the law of

requirements stipulated under the EBL are met.

the foreign country and this party must have been provided
the right to attend the hearings and submit his/her defense.

The most remarkable difference between a preliminary
attachment and a preliminary injunction is that, while a
preliminary injunction is implemented on the subject matter of

If these conditions are fulfilled, the foreign court judgment will be

the dispute, a preliminary attachment is implemented on the

recognized and enforceable without re-trial or examination of the

debtor’s assets. In many cases, the debtor’s assets do not have any

merits of the dispute.

direct link with the subject matter of the dispute, which is the main
novelty of a preliminary attachment.

ii.

Recognition and Enforcement of Foreign Arbitral Awards

The New York Convention is the principal source of authority
If the court orders a preliminary attachment, it must be executed

regarding the enforcement and recognition of the foreign arbitral

before the execution office within ten days. Following the

awards in Turkey. The New York Convention is only applicable for

execution date of the preliminary attachment, a lawsuit /

the recognition and enforcement of arbitral awards made in the

execution proceeding must be filed within seven days. Failure to

territory of another contracting state. If the foreign arbitral award

file these actions will lead to the termination of the preliminary

is made in the territory of a non-contracting state to the New York

attachment.

Convention, then the relevant provisions of the IPPL will apply to

Similar to the preliminary injunction, the court will demand a

Generally speaking, there is no significant difference between the

the recognition and enforcement of such arbitral awards.
security, generally corresponding to 15% of the value of the claim,

provisions of the New York Convention and the IPPL on

in order to secure the possible losses that may occur in the event

enforcement of foreign arbitral awards.

of an unjust injunction.
Article V of the New York Convention lists the grounds for refusing
(d) Recognition and Enforcement of Foreign

the recognition and enforcement of a foreign arbitral award. Article

Recognition and Enforcement of Foreign Judgements

V/1(e) provides that the request for enforcement of the award shall
be refused if the “award has not yet become binding on the parties,

In Turkey, recognition and enforcement of foreign court judgments
are primarily dealt with in the IPPL. The IPPL states that “the

country in which, or under the law of which, that award was made”

enforcement of court judgements in Turkey which are rendered by

In other words, the award must be binding on the parties, in order

foreign courts in the course of civil cases and which are final pursuant

to be enforced in Turkey.

Judgements/Arbitral Awards
i.

or has been set aside or suspended by a competent authority of the

TR

to the law of that foreign country shall be subject to the enforcement
decision of the competent Turkish court.” Under this Article, a

(e) Procedural Costs and Court Fees

foreign judgement will be recognized or enforced, only if this

Court costs are governed by the CPL and the Law on Charges. The
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court costs, as a general concept, comprise the litigation expenses,

changes and the rules for the execution proceeding with

certain court charges and attorney fees.

judgement will apply to the execution proceedings (please see
below), although there is no court decision yet.

Under the Charges Law, court charges may be either (a)
proportional (calculated over the nominal value of the dispute) or

These documents are, inter alia, (i) the settlement agreements

(b) fixed (for non-monetary disputes17) depending on the nature

concluded before the court or signed by the parties and their

of the claim. There are different rates under the Law on Charges

attorneys in accordance with Article 35/A of the Attorneyship Law;

for proportional court charge but it is in general 6.831% of the

(ii) the acknowledgments and waivers before the court and (iii)

claim amount. The total amount of the fixed fee or ¼ of the

notary deeds through which the debtor acknowledges a debt.

proportional court charges up-front, at the time the lawsuit is filed.
In execution proceedings, the execution office’s charge for

3.3. Execution Procedure

monetary claims is 0.5% of the claim amount.

(a) Proceeding without Judgment
Creditors may apply to proceeding without judgment, when

The litigations costs such as expenses of visits to premises, witness

debtor’s debt is not based on a court’s judgment. A proceeding

fees, and fees for expert surveys are deposited by each party when

without judgment may be (i) an ordinary execution proceeding;

they request them from the court. Where there appears a further

(ii) an execution proceeding involving a receivable based on

related expense incurred in connection with procedures carried

negotiable instruments (e.g. promissory notes, bills of exchange

out under their requests, then each party is expected to pay those

and cheques); or (iii) an execution proceeding for lease receivables.

expenses as well.
Creditors can initiate execution proceedings by submitting an
As for the attorney fees as part of the court costs, if a party is

execution request (a standard form) to the competent execution

represented by an attorney during the proceedings, the legal
attorney fee to which the party’s attorneys will be entitled will be

office. 18 Within three days following the submission of the
execution request, the execution office must issue a “payment

determined by the court at the end of the trial. On the other hand,

order” and serve it to the debtor’s place of business or residence.

if the court rejects the claimant’s claim, the other party’s

Within seven days19 upon receipt of the payment order, the debtor

attorney(s) will be entitled to a legal attorney fee. It is worth

must act in one of the following three ways: (i) pay the amount

emphasizing that legal attorney fees are calculated based on the

requested in the payment order; (ii) object to the payment order;

tariff published in the Official Gazette every year and should not

or (iii) declaring his property.

be confused with the fees agreed upon between clients and
attorneys under a separate private engagement for representation.

If the debtor does not object to the payment order, then he must

The legal attorney fee is a legal payment granted to attorneys by

pay the amount requested in the payment order or declare his

courts under the Attorneys Law, and cannot be pre-determined by

property (to show that he is not able to pay) within seven days20
following the payment order’s service. On the other hand, if the

the parties.

debtor objects to the payment order, the execution proceeding

3.2. Order for Performance Procedure

will automatically be suspended and it may not proceed until the

Under Turkish law, there is no procedure comparible with the order
for performance procedure. However, if the creditor possesses

objection is dismissed.21 In order to dismiss the objection, the
creditor may either file a “lifting of objection lawsuit” before the

certain documents, then the applicable execution procedure

execution courts22 within six months or a “cancellation of objection

17
18
19
20
21
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For 2017, charges for judgement and writ is TRY 31.40 before the first instance courts.
The competent execution office is determined according to general jurisdiction provisions of the Civil Procedure Law.
This time limit is five days in execution proceedings involving negotiable instruments.
This time limit is ten days in bankruptcy proceedings involving negotiable instruments.
Contrary to the ordinary type of execution proceedings, if the monetary claim is based on a negotiable instrument, execution proceedings will not be suspended automatically
by the debtor’s objection. This is generally considered as an advantage of issuing negotiable instruments.
Execution courts check execution offices’ execution related proceedings’ legitimacies and correctness.
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lawsuit” before the civil courts, within one year following the

(a) Settlement

debtor’s objection.

If the negotiation between the parties are successful and a
settlement is reached with respect to the disputed matters, a

The payment order becomes final and binding if: (i) the debtor does

settlement agreement is executed to record the terms agreed

not object to the payment order within seven days; (ii) the debtor

between the parties. An ordinary settlement agreement may be

does not pay the debt within seven days; (iii) the court cancels or

enforced pursuant to the provisions of the Turkish Code of

lifts the debtor’s objection; or (iv) the court resolves in favor of the

Obligations.

claimant. At this time, the creditor becomes entitled to request
attachment of the debtor’s assets and sale of the same through

One issue worth noting is that settlement agreements executed

public auction.

before courts or according to Article 35A of the Attorneyship Law
are subject to different rules and may be enforced before the

(b) Proceeding with Judgement

execution offices, as they have the effect of a final and conclusive

Creditors may apply to proceeding with judgment when debtor’s

court decision.

debt is based on a court’s judgment. The procedure for proceedings
with judgment and proceedings without judgment are, contrary

(b) Mediation

to what is assumed, very similar. Unlike proceedings without

The usage of mediation was accelerated in Turkey with the

judgment, when the debtor objects to the payment order within

enactment of the Mediation Law. The Mediation Law sets forth

due time, the execution proceeding is not automatically

the principles and procedures applicable to mediation. The

suspended. To suspend the execution proceeding, the debtor must

Mediation Law is applicable to private law disputes, regardless of

post a guarantee as cash/letter of guarantee issued by a bank or

the existence of a foreign element. If a settlement agreement is

other security/real property or other security agreed to by the

executed between the parties in accordance with the Mediation

creditor. All other procedures are the same for both types of

Law, the parties may apply to the competent court for an

proceedings.

enforceability certificate.

(c) Foreclosure Proceedings

(c) Arbitration

Foreclosure proceedings are also very similar to proceedings

Under Turkish law, arbitration is governed by both Turkish laws

without judgment. However, there are a few differences worth

and international treaties to which Turkey is a party. Turkey has a

noting. A foreclosure proceeding may be a proceeding with or

dual system for domestic and international arbitration. The

without judgment. Under the EBL, if a debt has been secured by a

primary legislation on arbitration is the CPL, which governs

pledge (e.g. a vehicle pledge), the creditor must particularly

domestic arbitration in Turkey. The IAL, on the other hand, governs

request the foreclosure of the pledges, rather than commencing

arbitration proceedings involving a foreign element with a seat in

other proceedings.

Turkey. Under both the CPL and the IAL, the only mechanism to
challenge the arbitral awards is the set-aside mechanism and they

The debtor may object to the payment order within seven days

both prohibit the review on the merits of a dispute in the set aside

following its receipt. If the debtor does not object to the payment

proceedings.

order, then he must pay the amount requested under the payment
order and declare his properties within 15 days following its receipt.

Today, arbitration is the main ADR mechanism in Turkey,
particularly for international disputes. With the aim to become an

3.4. Alternative Dispute Resolution

international venue, Turkey recently established its own arbitration

Available alternative dispute resolution (“ADR”) mechanisms

centre, namely the Istanbul Arbitration Centre (“ISTAC”).

under Turkish civil law are (a) settlement; (b) mediation; and (c)

TR

arbitration.
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• Competent and prompt services
• International standards
• Deep local knowledge, experience and contacts
OUR MAIN AIM IS
• To be your leading source for business support in the
South East European region
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In all of the countries, the respective SEE Legal member
firm is in the top tier for reputation, expertise, and client
service. As a Group, SEE Legal is top-ranked in Band 1
as a Leading Regional Law Firm Network – Europe-wide
by Chambers Global 2016.
For more information on SEE Legal, please visit
www.seelegal.org
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CONTACTS

Albania

Republic of Macedonia

Aigest Milo

Tatjana Popovski Buloski

a.milo@kalo-attorneys.com

tpopovski@polenak.com

Jola Gjuzi

Romania

j.gjuzi@kalo-attorneys.com

Ana Diculescu-Sova
Ana.Diculescu@nndkp.ro

Bosnia and Herzegovina
Višnja Dizdarević

Peggy Suica-Neagu

visnja.dizdarevic@mariclaw.com

Peggy.Suica-Neagu@nndkp.ro

Bulgaria

Serbia

Kina Chuturkova

Tijana Kojović

k.chuturkova@boyanov.com

tijana.kojovic@bdkadvokati.com

Croatia

Slovenia

Ana-Marija Grubišić Čabraja

Helena Butolen

AnaMarija.Grubisic@dtb.hr

helena.butolen@selih.si

Greece

Turkey

Anthony B. Hadjioannou

Begum Incecam

a.hadjioannou@kglawfirm.gr

bincecam@kolcuoglu.av.tr

John K. Kyriakides

Dr. Umut Kolcuoglu

j.kyriakides@kglawfirm.gr

ukolcuoglu@kolcuoglu.av.tr

Montenegro
Luka Popovic
Luka.Popovic@bdkadvokati.com
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